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PREFACE. 



The laws of property rights and personal rights, in the 
law of sales; and the established principles of law- evi- 
dencing and enforcing such property and personal rights, 
force ns to deny that the present practice of pretending to 
sell securities, in their legal representative sense, is a 
lawful practice. 

For such reasons, we have taken the liberty to prepare 
an introduction, sununarizing the points of difference and 
reasons for such differences, as we see them, between 
the law of sales and the rules of procedure and the prac- 
tice of which we complain. 

In so doing, we are not attempting to make any sen- 
sational statements, or any statements that we deem sen- 
sational, in the light of law, as we understand the law and 
the authority the law gives us for making the statements 
we do. 

Our statements, hereinafter made, of the principles of 
law and the rules governing sales in general, are merely 
to call attention to such rules and principles, in order 
that our theories of the application of the law of sales- 
in the sale of securities may be better understood. 

We deem the employment of our forms of sale con- 
tracts of the legal titles to the securities described, and 
the rights they represent in the property described, a 
practical and economical method of complying with the 
law of sales in selling such securities. It is very clear 
that no one would be willing to buy anything voluntarily, 
unless he had a general idea of what he was buying, and 
then only on condition that it conforms to that which he 
agreed to buy. 

The retention of a sale contract to secure the perform- 
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anoe of the conditions of the contract ; and the retention of 
the buyer ^8 money to secure the buyer's opportunity to 
know what he gets for his money, is not only a safe and 
justifiable procedure, but is an economical means of un- 
derstanding and securing the sale agreement and the 
rights of the parties, under their sale contract. 

Our form of certificate and assignment of the certificate 
imposes no burden on corporations that they do not 
agree to assume in issuing their securities. Nor does it 
charge them with any burden that they did not lawfully 
intend to assume, by retaining possession of the corpora- 
tion profits, business and property, out of which the secur- 
ity rights arise. 

Our forms of assumpsit actions and tort actions for 
wrongs are based upon the authority authorizing similar 
actions for a breach of other forms of contract, or an in- 
tentional breach of a duty, that other forms of contract 
charge the parties with performing. We do not find that 
courts have been called upon to consider the legal in- 
sufficiency of such contracts, or the failure of the vendor 
to perform his contract undertakings. We have, there- 
fore, set out such forms of declaration, embodying such 
contract terms as the parties legally intend to engage in, 
and showing the breach of performance and the damages 
sustained, as a sufficient cause of complaint. 

We have set out forms of declarations, showing the 
contracts engaged in, and the duty of the vendor to the 
buyer under the contract, and his intention to violate it; 
to be used whenever evidence is obtainable, to evidence 
the contract, and the vendor's intention to violate its 
terms. 

No great number of authorities are cited ; for to do so 
would not add any strength to the established rules, evi- 
denced by the authorities cited ; and it would increase the 
size and cost of the book, without increasing its value. 

MiLFOBD J. Thompson. 
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INTRODUCTION. 



There is a universal violation of the law of sales in the 
present methods of delivering shares of stock, as they are 
always delivered to deliver the rights they represent in 
the issuing corporation ^s profits, business, and property. 

There is also a universal violation of the law of sale 
contracts in the present method of selling both shares of 
stock and bonds, in their legal representative sense, in 
or against certain property, when both the securities 
and the corporation profits, business and property are 
described. ' 

Such violations of the law of delivery consists of a 
failure to deliver any title to the rights represented by 
shares of stock in the issuing corporation's profits, busi- 
ness and property. 

And such a violation of the law of sale contracts of 
either form of securities, in their legal representative 
sense in or against certain corporation property, by de- 
scribing both the securities and the property, consists of 
a failure to either form or execute sale contracts as the 
law provides, when deliveries are made. 

The failure to make lawful deliveries of titles to the 
rights so represented by shares of stock in the issuing 
corporation's profits, business and property, is the cause 
of all fraud between corporations and their stockholders, 
and invites illegal combinations between corporations, in 
restraint of trade. 

The failure to comply with the law governing sale con- 
tracts of both stock and bonds, in their legal representa- 
tive /Sense in or against certain property, when so. des- 
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cribed, destroys the merchantable character of the securi- 
tieSy and enables dishonest corporate managers to cheat 
buyers out of their purchase money. 

PuBPOSBS OF Sales. 

The sole object and purpose of anyone, who ever buys 
anything, is to have the exclusive profits of the thing, or 
to have both the exclusive use and j)rofits of what he 
buys, in place of his money. And when a party buys any- 
thing, whether it is for the purpose of having the exclu- 
sive profits of such thing, or to have its exclusive use and 
profit ; he has the lawful right to know, and wants to know, 
exactly what it is, so as to enable him to determine for 
himself whether it will, or will not, meet the purposes for 
which he buys it Such personal rights and property 
rights are the principles involved in the law of every sale, 
regardless of the subject of sale or the terms of the sale 
contract. Some things are bought for the buyer's exclu- 
sive use, comfort or pleasure, and other things are bought 
for his exclusive profit. Some subjects of sale are not 
capable of being used for the buyer 's own comfort, pleas- 
ure, Or otherwise, and other things can only be used for 
the profit they will earn. 

Shares of stock or bonds are of the class of things that 
can only be used by buyers for profit or security, and can- 
not be put to any other useful purpose. But personal, 
chattel, real or mixed property can be of use or service 
to buyers, as well as profit, and may be bought for either 
or any such purpose. Yet, anything may be a lawful sub- 
ject of sale, if the buyer knows what it is, or has a fair 
opportunity to know, and buys it. 

If a party buys shares of stock for the purpose of get- 
ting dividends out of the corporation's profits, and the 
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part of the corporation's property that the shares repre- 
sent, if the corporation is dissolved; he has a right to 
know, or to have an opportunity to know, what the cor- 
poration owns with which to pay dividends and debts, 
if the corporation is dissolved. 

If he buys bonds for the purpose of getting interest on 
his money and payment of the bonds at maturity, he has 
a right to know, or an opportunity to know, what the cor- 
poration owns with which to pay interest and the princi- 
pal at maturity. 

If a party buys stock or bonds for the purpose of selling 
them again, on their market value or their commercial 
value, he has a right to know, or an opportunity to know, 
that the particular stock or bonds he gets are the ones that 
have such market or commercial value. 

Sale Contracts. 

All sales are evidenced by lawful sale contracts, and if 
sales are not so evidenced, there is no sale, and no title 
passes to the property or money. Lawful sale contracts 
are composed of the subject of sale and the terms of 
the offer and acceptance; provided such sale contract 
evidences a complete meeting of the minds in the same 
understanding of the entire contract and in the same 
sense. If it does not evidence such an understanding, it 
is not a lawful sale contract or sale. If such a complete 
meeting of the minds is not so evidenced, it must after- 
wards be so evidenced, or there will never be a lawful sale 
contract or sale. 

Sale contracts are evidenced by express terms and also 
by the acts of the parties. When a sale contract is fully 
evidenced by express terms, it is an express sale contract. 
When it is not so fully evidenced in terms, and the neces- 
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sary remaining part of the contract is evidenced by the 
acts of the parties, it is partly expressed and partly im- 
plied. When it is wholly evidenced by the acts of the 
parties, the contract is wholly implied. No sale contract, 
and no part of a sale contract, is ever implied if the 
contract is expressed, and no part is ever implied except 
in so far as it may not have been expressed. 

Rtju» op Law Evedencinq Sale Transactions and Evi- 
dencing Sales. 

The law has established rules of understanding the pur- 
poses of parties in their sale transactions, and also to guide 
them in the formation and execution of lawful sale con- 
tracts. The established rule of understanding the pur- 
poses of the parties, in selling and buying things, is the 
lawful intention of the parties, as evidenced by their acts 
and undertakings. If a vendor offers to sell shares of 
stock on the value of the shares in the corporation prop- 
erty, at a price, and a buyer accepts the offer ; the offer 
evidences an intention of the seller to sell the shares of 
stock, in their legal representative sense, in the corpora- 
tion property ; and evidences an intention of the buyer to 
buy them, for the purpose of getting the profits on the 
corporation property that the shares represent, when 
paid in dividends, and for the purpose of getting the part 
of the corporation property that the shares represent, in 
case it is dissolved. The law does not follow the acttMl 
intention of the parties, as evidenced by their undertak- 
ing, but follows their l^gal intention, as so evidenced, for 
the law presumes the parties know the law, and they in- 
tend what the law intends. 

If a party offers to buy certain shares of stock, on a 
market or commercial value, and a buyer accepts the 
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offer, the lawful intention of the seller is, to sell the 
shares in their property sense; and the buyer lawfully 
intends to accept shares that have a property value on 
such public market, or commercial market. The buyer 
may also have expected to get dividends on the stock, as 
a matter of fact, yet, such an intention does not enter inta 
the lawful purpose of the offer or of its acceptance. The 
same legal intentions are evidenced if bonds are named 
in their legal representative sense in either of such forms 
of offers and acceptances. 

But that which evidences the lawful intention of the 
seller and buyer, in their offers and acceptances, does not 
always evidence the formation and execution of a sale 
contract. If the seller offers to sell shares of stock, in 
their legal representative sense, and as representing 
rights in certain corporation profits and property, at a 
certain price; and exhibits the corporation's organiza- 
tion and authority to issue the shares, and the corpora- 
tion's property and its titles thereto, and its money, ac- 
counts, demands and liabilities, or affords the buyer a 
reasonable opportunity to inspect the same, and the buyer 
accepts the offer, he buys under the law of caveat emptor. 
The contract, so formed, evidences a complete meeting 
of the minds of the parties in the same understanding 
of the subject of sale, and the terms of the offer and ac- 
ceptance of the offer; and the buyer's acceptance of the 
offer evidences an executed sale contract of the shares, 
in their legal representative sense, in said corporation 
property, and the title is thereby passed to the buyer by 
his acceptance. 

On the other hand, if a seller offers to sell shares of 
stock, in their legal representative sense, and as repre- 
senting rights in certain corporation property at a cer- 



tain price; and exhibits a description of the corporate 
organization, and its rights to issue such shares of stodt, 
and a description of the corporation's property and its 
titles thereto, together with its money and accounts and 
demands and liabilities and balances, by means of a pro- 
spectus, or otherwise; and the buyer accepts the offer, 
the contract, so formed, does not evidence a complete 
meeting of the minds of the parties, in the same sense 
and understanding of the subject of sale and of the terms 
of the offer and of the acceptance of the offer. The buy- 
er 's acceptance of such an offer does not evidence a com- 
pletely formed or executed sale contract of the shares, in 
their legal representative sense, in the corporation prop- 
erty, so described, and the title does not pass to the buyer. 
Such an offer and acceptance evidences an intention on 
the part of the seller to sell the shares of stock described 
in their legal representative sense in the property des- 
cribed, and evidences the buyer's intention to buy such 
shares, in such legal representative sense, in such prop- 
erty, but not a sale. 

The sale contract, in such case, is not fully expressed. 
It is only partly expressed and partly implied. The law, 
however, presumes the seller to intend to form and ex- 
ecute a lawful sale contract of such shares, in such lawful 
representative sense, in such property; and the law im- 
plies a promise, on his part, to deliver such shares of 
stock, in their legal representative sense, and as repre- 
sentatives of rights in the corporation profits and prop- 
erty, so described, by exhibiting the corporation's organ- 
ization and authority to issue said shares of stock, and 
by exhibiting the corporation property and its titles to 
such property, and its money and demends and liabili- 
ties, and its balances on hand, to the buyer's inspection; 
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and for the purpose of enabling the buyer to judge for 
himself, as to the corporation's lawful authority to issue 
said shares of stock, and to judge for himself what prop- 
erty the corporation owns and its quality and the cor- 
poration 's titles to the property and its money, demands, 
accounts, etc. And the law also implies an agreement be- 
tween the seller and buyer, that, pursuant to such inspec- 
tion, or opportunity of inspection, then, on condition that 
said shares of stock, and the corporation's authority to 
issue them, and the corporation's property and its titles 
thereto, and its money, accounts, demands and balances 
thereof conform to the seller's description, the buyer is 
boiind to accept the delivery of such shares of stock, in 
their said legal representative sense, and in constructive 
delivery of the rights they represent in the corporation 
property ; but, if such shares of stock, or the corporation's 
authority to issue them, or the corporation 's property and 
its titles thereto, money, accounts and demands do not 
conform to said description, then the buyer shall not be 
bound to accept such delivery, and no sale shall take place. 

Such promises and conditions are necessarily implied 
in such an offer and acceptance, because they are neces- 
sary to the formation of the sale contract that the seller 
offered to make with the buyer ; and to enable the buyer to 
have the same understanding of the subject of the offer 
and of the terms of the offer and of the formation and 
execution of the sale contract, in the same way that the 
seUer did and in the same sense. Otherwise, or without 
such like understanding of the contract, so formed and 
executed in the same sense, no sale contract could be 
made, and no sale is possible. 

The law never presumes a buyer agrees to buy any- 
thing until he knows, or has a reasonable opportunity 
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to know, what he buys. Therefore, there is no implied 
agreement that a buyer accepts an offer of sale in execu- 
tion of a sale agreement of such a character, except on 
condition that the delivery conforms to the description 
made in the offer. 

When bonds are named in an offer of sale, in their lega} 
representative sense, against certain corporation prop- 
erty, when the bonds and the property are so described, 
the same terms and conditions are implied in the forma- 
tion and execution of the sale contract as in the sale of 
stock. y 

PeRFOBMANOB of SAIiE CONTBAOTS. 

When sale contracts have been fully formed and ex- 
ecuted, the delivery of the subject of sale and the pay- 
ment of the purchase money, are performances of the 
sale contract, so executed. It makes no difference whether 
the sale contract is formed by exhibiting or tendering the 
exhibit of the thing offered the buyer for sale, when the 
seller offers to deliver ; or whether he exhibits it or tend- 
ers the exhibit when he offers to sell. In either instance, 
if the seller performs, or tenders performance, of his 
contract with the buyer, whether the buyer accepts it or 
not, he is entitled to payment, according to the agreement. 
And, on the other hand, if the buyer has performed his 
part of the contract, by paying his purcha^^e money, or 
tendering payment, he is entitled to the delivery in per- 
formance of the contract terms. If either party fails to 
perform, according to the terms and conditions of the 
contract, whether expressed or implied, or however evi- 
denced, and the other party is injured in consequence 
thereof, he has a right of action for his loss against the 
party failing to perform. 

It is not our purpose here to discuss the results of a 
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f ailnre to deliver or to form and execute the contract, as 
well as to perform the contract, when so formed and exe- 
cuted ; or a failure to deliver in execution and performance 
of an executory contract ; or for failure to deliver in per- 
formance of an executed sale contract of either shares of 
stock, offered for sale in their legal representative sense, 
in certain corporation property, unconditionally; or in 
certain corporation property, conditionally, or in their 
property sense, and representing rights in the general 
corporation property not specific or otherwise. The re- 
sults of such transactions are left to be considered later 

on. 

Certificates of Shares of Stock. 

Capital stock, being contract rights to the corporation 
profits, declared in dividends, and to examine the cor- 
poration property, its titles, money and accounts, and in 
the corporation property, in case it is dissolved; and to 
inspect the corporation property, its titles, money, ac- 
counts and demands, in order to know the profits the cor- 
poration earns, and the property it will own, over and 
above its debts, in case of its dissolution. It therefore 
follows that the issuance of shares of capital stock is 
an issue of such rights in the corporation profits, and of 
inspection of such profits, and in the corporation prop- 
erty, in case it dissolves, that the shares issued represent. 

Consequently, the delivery of shares of stock by the cor- 
poration, evidences a legal intention of the corporation 
to also deliver the rights the shares represent in the cor- 
poration profits, business and property. The law as- 
sumes a corporation, like an individual, promises to do, 
and does do, what the law intends it to do. Therefore, 
when a corporation does what the law intends it to do, it 
issues and delivers shares of stock and the rights the 



shares represent in the corporation profits, business and 
property. 

The stock certificate, so delivered, therefore, must name 
the number of shares, (symbolical of the shares them- 
selves), and constructively convey and deliver the rights 
in the profits, business and property that the shares re- 
present; and must warrant the buyer in the free enjoy- 
ment of the rights so conveyed. Such a constructive con- 
veyance and delivery and warranty of rights must neces- 
sarily be evidenced by the certificate; because the cor- 
poration retains possession of the profits, business and 
property, so sold and delivered. 

Deliveby of Shabbs of Stock and Bonds. 

When shares of stock and bonds are sold in their prop- 
erty sense, and as representatives of property, on a public 
market or a commercial valuation; and buyers accept the 
offer, the delivery is an actual delivery of the securities, 
viz : The shares of stock, symbolically and constructively 
of their rights, and the bonds actually. This is neces- 
sarily true because the delivery, under such contracts, de- 
livers buyers that which is sold as representatives of 
property on a public market or commercial valuation, and 
is properly delivered as property. 

But when shares of stock or bonds are sold, in their 
legal representative sense, viz: The shares of stock as 
representing rights in certain corporation property, and 
the bonds as representing rights in action against cer- 
tain corporation property, then they are delivered in 
a legal representative sense and not in a property 
sense. They are sold to represent rights in or against 
certain property; and the title to such rights must be 
constructively delivered with the securities, to evidence 



the rights offered for sale, and that the seller promises 
in his contract, to deliver. 

The law, in addition to establishing two forms of de- 
livering the titles and ownership of a thing, has also estab- 
lished a mle of delivering anything; for the purpose of 
enabling the buyer to accept it, if it conforms to the con- 
tract, and to reject it, if it does not conform to the con- 
tract. Under this rule, a delivery is not lawfully made 
unless the buyer is afforded an opportunity to inspect 
what is delivered. The exhibit and delivery of securities 
sold, in a property sense, affords the buyer an opportu- 
nity to know whether they conform to the securities of- 
fered for sale or not. But the delivery of securities, sold 
in their legal representative sense, and as representing 
rights in the corporation's business and property; or 
against the corporation's business and property if they 
are bonds, is not a delivery ; unless the buyer is afforded 
an opportunity to inspect the corporation's property, or 
unless the corporation property and its titles are exhib- 
ited for inspection. 

Laws of Usaqe akd Custom. 

The laws of usage or custom are recognized as legal 
in business transactions, including sale transactions, as 
well as the fixed rules of law, when the usage or custom 
is lawful. And any general practice or custom, long and 
generally indulged in, is absorbed by each individual, 
and controls the individual unconsciously, according to 
such custom or usage, regardless of its legality. It seems 
to channel individual lines of thought, as a stream of 
water channels the land. It digs deeper and wider with 
time, unless it is dammed up or its sides are dissipated 
by some other power. The practice of assuming to sell 
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and deliver stocks and bonds, in their legal representa- 
tive sense, and as representing rights in or against cer- 
tain corporation property, by exhibiting a prospectus 
describing the securities and property, and the corpora- 
tion's titles and its money and accounts; and of assum- 
ing to perform such sale contracts, just as if the contract 
had been to seU the securities in a property sense; or as 
representing property on a public market or on . com- 
mercial valuation, has so long been indulged in, that each 
individual channel of thought is so deeply cut as to make 
it hard to see the principles of law, governing sales, and 
the rules of law, governing the performance of sale con- 
tracts ; or to see the established principles of law, binding 
the seller to afford the buyer an opportunity to know 
what he buys ; and binding the seller to deliver what he 
agreed to sell, and to make the delivery conformable to 
the lawful rules of delivery. 

Yet, there is another channel of thought that is as 
deeply formed in every practicing lawyer who has fol- 
lowed the practice a long time. The thought is, that prin- 
ciples of law are **just principles of right and wrong,*' 
and the established rules of evidencing such principles of 
right, and of evidencing the legal intention of the parties, 
in their contract relations with each other ; and the rights 
of the parties against each other, for either 's default of 
performance. And in sales, the lawyer is firmly bound to 
the principles of right embodied in the law of sales, viz : 
That the buyer is entitled to know what he gets for his 
money; and to an opportunity to exercise his own judg- 
ment of its value, and whether it is suitable to his pur- 
poses, or it will meet the purposes for which he intends it. 
And if the buyer concludes to accept its use or profits, in 
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place of his money, then he is entitled to its exclusive use 
and profits, as against the seller and all the world. 

And the lawyer, in long practice, cannot get away from 
these rules of law evidencing such principles of right and 
that afford buyers the enjoyment of such rights. And 
he cannot get away from the facts that unless such prin- 
ciples of right are so evidenced, and such rights are so 
protected in sales transactions; that the transactions 
themselves are lawless, in failing to comply with such 
principles of law; and the transactions are not lawful 
sales and the title to the subject of sale does not pass. 

The lawyer, long in practice of law, also recognizes the 
fact that an unlawful practice, however long or univer- 
sally indulged in, never becomes a lawful usage or cus- 
tom; and each illegal transaction merely serves to mul- 
tiply the violations of the law, instead of breaking down 
the principles of law and the established interpretations 
of contracts. 

Since, as a matter of fact, the practice of violating the 
established principles of law in sale transactions of securi- 
ties, contracted for sale in their legal representative sense, 
and as representing rights in certain property; and of 
violating the buyer 's right to know whether the securities 
represent rights, in or against such property or not, and 
of violating his rights to the exclusive use and profit of 
his security rights ; have been going on for so long a time 
that the legal mind is as deeply channeled by such long 
continued practice as the mind of the layman. 

Yet, when the lawyer comes to the crossing of that other 
channel of thought, declaring the principles of right, 
above referred to, in the law of sales, it becomes appar- 
ent that such practices and pretended sales do not con- 
form to the legal principles of right, established by the 
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law of sales, and by the construction of contracts and the 
law of delivery. Then the practice, however long in- 
dulged in, must stop. Such a practice cannot break down 
the barriers of the law, which form the sole foundation 
of personal and property rights. And when the lawyer 
comes to examine into the practice, so aided by the search- 
light of the principles of the law of sale contracts and 
deliveries it is easy to see why stock and bonds, offered 
for sale in their legal representative sense, and as repre- 
sentatives of rights in or against certain property, that is 
merely described to the buyer ; and that the buyer never 
has an opportunity to agree to buy, forms the subject of 
so much fraud and deception ; and why buyers of stock do 
not enjoy the rights represented by shares of stock in 
the corporation profits, business and property; and why 
an army of post-oflSce inspQptors is engaged to inspect the 
mails of parties selling such securities ; why corporation 
managers are able to make contracts with other corporar 
tions to raise the prices of the commodities they handle ; 
why, in desperation, certain law-makers have enacted oer- 
tain blue sky laws (properly named) to stop fraud in sales ; 
why the public has become enamored of the false idea 
that it is lawful to get something for nothing, if they 
can keep the party who is robbed from knowing of the 
robbery. No such efforts are required to prevent frauds 
in the sale of property, whether bought for the buyer ^s 
use, or profit; and there is no such fraudulent depriva- 
tion of the rights of syndicate holders, holding rights in 
real or personal property. 

Effects of Illegal Sales. 

We call attention to the effect of violating such legal 
principles, and of the practicability of observing them in 
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the sale of secnrities ; and that it is practical to stop vio- 
lating the established rules of law in selling secnrities ; 
and to conform to the rules of sale as easily, as in the 
sale of other things. 

However, we do not assume hereafter to set forth any 
new principles, for there are none. We merely undertake 
to show that the established principles of law and the 
established rules of practice can be applied in the sale of 
securities. We have not atteiinpted to go into detail here- 
after in our endeavor to apply the law of sales, in the sale 
of securities contracted for sale in their legal representa- 
tive sense in certain property. Neither do we assume 
that our statement of facts, or of forms, may not be bet- 
tered and more fully exemplified. Yet, we submit that 
our statements of the law, herein and hereafter^ are sub- 
stantially correct statements ; and that our forms of stock 
certificates, and of contract conveyances of property 
rights represented by securities, substantially conform 
to the law. 



CHAPTER 1. 

CoBPORATioN Capital Stook and Bonds. 

Section 1. 

The capital stock of a corporation is the amoniit of 
stock authorized by its charter. The charter also subdi- 
vides the capital stock into shares and fixes the par value 
of each share. The charter of a corporation is a con- 
tract between the state issuing the charter and the cor- 
poration. The law enters into every lawful contract and 
supplies its patent omissions and prescribes its obliga- 
tions. The law of corporations enters into every charter 
contract and makes the capital stock represent the profits 
of the corporation when declared in dividends^ and gives 
owners of the capital stock the right to inspect the cor- 
poration property, and to select the corporation mana- 
gers ; and in case the corporation is dissolved, stockhold- 
ers owns the corporation property. 

Shares of capital stock are issued on the application of 
an individual, on what is termed an application contract. 
The contract fixes the number of shares applied for, and 
the consideration to be paid for them ; and their delivery 
is evidenced by a certificate signed by the corporation. 
Each stockholder is entitled to such a part of the corpora- 
tion profits declared in the dividends, and has such a part 
of the authority to appoint or select managers as the 

(Sec. 1) Cook V. Marahalh 191 Pa. St. 816. People v. Coleman, 126 
N. Y. 433. The capital stock of a corporation is the money contributed by 
the corporators to tne capital, and the capital stock applies to the corporation. 
Consolidated Coal Co, v. Miller, 286 ni. 149. Cook on Corporations, 7tb IJd., 
Vol. 1, Sec. 8. Cook on Corporations, Vol. 1, Sec. 182. Sometimes the charter 
omits to define the capital stock, in which case the corporate authorities must 
define it /. D. Woroeater, etc., R. R, v. Hinda, 62 Mass. 110. Cook on Cor- 
porations, Vol. 2, 7th Ed., Sea 494. This rule of law was first enunciated on 
the case of Darmouth College v. Woodward, 4 Wheat. 618. Blliott on Con- 
tracts, Vol. 2, Sec 1617. Lynch ▼. Baltimore O. 8. W. R, Co., 240 111. 667. 
Cook on Corp., Vol. 2, 7th Ed., Sec. 611. Stone v. Kellooo, 166 ni. 192. J. D, 
Sec. 607. The election of officers may be regulated by by-laws. I. D, 



shares he owns are a part of the total shares anthorized. 
In case of a dissolution of the corporation, he owns a like 
part of the corporation property. The subscription con- 
tracty is a contract between the corporation and the indi- 
vidual, covering the interest represented by the shares in 
the corporation property. 

Section 2. 

The corporation is the owner of all corporation prop- 
erty and money while it is conducting the business as a 
corporation, as fully as an individual is of his property. 
It has power to borrow money and secure its obligation, 
just as an individual has ; but its management is entrusted 

to a number of directors selected by the stockholders, 

who manage its business, substantially as an individual 

can manage his business. Corporations are subject to the 

same law of sales or contract obligations that individuals 

are. 

Section 3. 

When shares of stock have been subscribed for and 
issued, they represent interests in the corporation's pro- 
fits and property as above described ; and their value de- 
pends upon the profits the corporation is able to make 
and the property the corporation owns. The same thing 
is true with relation to corporation notes or bonds. They 
are good obligations for the payment of money, or worth- 

(Sec 1) Cook on Stock, Vol. 2, 2nd Ed., Sec 649. Cook on Corp., 
Vol. 1, 7th Bd.. Sec. 62. Such contracts are usually informal, and are gov- 
erned by the Intention of the iMirties. I. D. Williama ▼. Athurat Oil, etc, Co., 
144 Cal. 619. 

(Sec 2) The title to all corporate assets is in the corporation. D. La- 
Vergne Refrigeratinp Co. y. Cferman 8av, Inat., 176 U. S. 140. Humphreya v. 
Moiiaaook, 140 U. S. S04. Bncy. of Law, 2nd Ed., Vol. 26, page 899. Sellara 
▼. Qreer, 172 Ul. 549. It is said that stockholders have neither a legal or an 
e<xuitable title thereto. Bm>ith v. Hurd, 12th Met. Mass. 885. Corporations 
being artificial persons are incapable of acting except by its omoers or 
agents. American Bncy. of Law, vol. 21, ixige 8S6. M. B. Church ▼. Sherman, 
86 Wis. 404. Power to select directors sriven to stockholders. Terwillioer ▼. 
Oreat Weatem Tel. Co., 59 ni. 249. Such powers cannot be taken away from 
stockholders. Walaenhwrg Water Co. v. Moore, 5 Colo. App. 144. 



less^ jnst as the notes or obligations of an individual are 
good or bad; depending alone upon what the individual 
owns and his ability to pay his obligations at maturity, 
and reputation, if any, of meeting his obligations. 

Both stock and bonds are said to be choses in actions. 
They evidence rights to property not in possession, as dis- 
tinguished from rights to property in possession. Some 
of the earlier authorities held that shares of stock were not 
chose in actions, but the current authorities now hold to 
the contrary. 

A stockholder owns an interest in the corporation's 
profits and conditionally in the corporation property; 
and h bondholder owns an obligation to pay money ; yet, 
each evidence a right to property of different natures 
which are not in possession and are called choses in 
actions. 

The authorities define shares of stock as being in the 
nature of a chose in action. They do not explain the qual- 
ifications of the shares that give them such a nature. Yet 
an xmderstanding of such qualification is very important 
in^ connection with their sale and delivery. Bonds are 
different. When bonds are executed the contract obliga- 
tions of the corporation is completely evidenced by their 
terms. But this is not true when shares of stock are 
executed and delivered by a certificate. Shares of stock 
evidence rights in that part of the corporation profits 
and business ; and of the corporation property in case the 
corporation is dissolved, that the shares are parts of the 
total shares ; but they do not evidence the amount of the 
profits or property they represent. Bonds, when exe- 
cuted, do evidence the amounts payable, both principal 
and interest. When shares are delivered under an ap- 
plication or sale contract; of the shares in a representa- 



tive sense^ the contract enters into the shares, to fix the 
amounts they represent. 

Bonds are always delivered to evidence definite obli- 
gations in profits and property; shares of stock are never 
delivered to evidence definite interests, unless the con- 
tract renders the profits and property definite by its 
terms. It follows, therefore, that the terms of the con- 
tract, under which shares of stock are delivered in a rep- 
resentative sense, enter into the terms of the shares to 
make their rights definite. No contract terms enter into 
bonds, to modify their terms. When sale contracts of 
shares of stock expressly or impliedly specify the corpor- 
ation *s property and earning power, the contract enters 
into the stock, to fix its property value. Sale contracts 
of shares of stock describing the corporation property 
and earning power, serves two offices in the sale transac- 
tion, viz : it operates to specify the extent of the property 
rights represented by the shares, and it also operates to 
evidence the property rights represented by the shares 
to be are the subjects of sale. But when shares are de- 
livered under a sale contract, the law of delivery com- 
pels the delivery of the property rights represented by 
the shares; consequently, when shares are sold and de- 
livered, they are rights, not in action, but in possession. 
The buyer must be delivered the property rights repre- 
sented by the shares either actually or constructively, to 
comply with the law of delivery. 

Sale contracts of bonds never serve but one purpose in 
the sale transaction, namely, to identify or evidence the 
subject of sale. It must be understood, therefore, that 
shares of stock independent of any sale contract, are in 
the nature of a chose in action, because the property in- 
terest to be^ represented by the shares is not controlled 



by them. The delivery of the shares therefore, to de- 
liver the rights they represent, converts the shares into a 
chose in possession instantaneously; and pursuant to a 
lawful delivery. When shares of stock are so delivered, 
no action is necessary to obtain possession of the prop- 
erty rights they represent, for the delivery, if lawfully 
made, carries the possession without action. Bonds al- 
ways remain a chose in action, and not a chose in posses- 
sion, for an action is required to enforce their obligations. 
The fact that bonds are secured by a trust deed does not 
in any way change the nature of the bond. A trust deed 
merely affords means of securing payment, and of en- 
forcing the terms of payment. 

(Sec. 3) The shares of stock are a species of incorporeal property, 
oonslstlns of rights in profits, management and assets of the company. A 
■hare of stock is a right to a certain portion of the capital stock of the cor- 
poration, and never realised except upon dissolution, with the right to 
receive in the meantime such profits as may he made and declared in the 
shape of dividends. Neiler ▼. Kelley, 69 Pa. St. 407. They represent 
the interest various stoddiolders have in the capital and net earnings of the 
corporation. Ashley v. Quintard, 90 Fed. Rep. 84. CUhbons v. Mahan, 130 
U. S. 669. A hond Is an obligation in writing, binding the obligor to pay a 
sum of money. Burriirs Law Dla 214. A stockholder by reason of hla 
ownership has a right to participate according to the amount of his stodc 
in the surplus profits of the corporation, on division, and ultimately on Its 
dissolution, in the assets remaining after payment of its debts. Plimpton ▼. 
Bigelaw, 9Srd N. Y. 692. Union National Bank v. Byram. ISlst 111. 92. 
Oiobona V. Mahon, 186 U. S. 649. Cook on Stocks, Vol. 1, 7th B3d., Sec. 12. 
Cook on Stodu, Vol. 1, 7th Ed., Sec. 12. Personal things of which the owner 
is not in possession, but merely has a right of action for their possession. 
2nd Blacfcstone Com. 889-397. First Chit. Pr. 99. A chose In action is a 
right to receive or recover a debt of money, damages, etc., but cannot be 
enforced without action. Bouvlers Law Die, Vol. 1, page 822. Kellogg ▼. 
Stockwell, 76th Bl. 68. Howe ▼. Starkweather^ 17 Mass. 248. Oumminga 
V. People, 211 Dl. 392. A share of stock represents only a right to partici- 
pate in the profits and final disposition of assets. Qoets, 86 Atl. Rep. 66. A 
share of stock may be defined as a proportionate part of certain rights in 
the management and profits of a corporation, during Its existence, and in 
the assets upon its dissolution. Markle v. Burgeae, 96 N. Y. Rep. 808. The 
relations between stockholders and corporations are directorai and vests 
rights in the stockholder which cannot be modified or taken away without 
his consent. Bncv. of Law, 2nd Ed., Vol. 26, page 899. Delaware R. Tax., 
18 Wall. U. S. 206. Campbell v. American Zylonite Co.. 122 N. Y. 460. Such 
rights are vested which cannot be divested. But the corporation assets 
being in the corporation deprives the stodcholder of control. 



CHAPTEB 2. 

Sales of Stocks and Bonds. 
Section 1. 

A common practice has been established and recog- 
nized for a number of years, of selling sto<& as having 
rights to interests in certain specific corporation profits, 
and rights to interests in certain specific corporation prop- 
erty, in case the corporation afterwards should be dis- 
solved ; and also of selling stock as having rights to inter- 
ests in the general corporation property, not specified, 
in case the corporation is dissolved; and so also bonds 
secured by trust deeds, are commonly sold as being se- 
cured by certain specific property, as well as being se- 
cured by general corporation property, not specific. 

The common practice, when stock or bonds have an 
established market value, or a value given them by an 
established credit or commercial standing of the issuing 
corporation, is to offer them for sale on their market 
value, or on the value given them by an established credit 
and commercial standing of the issuing corporation; or, 
as having rights to interests in the general corporation 
profits and property, not specific. But when stock or 
bonds do not have any established market value, or the 
issuing corporation does not have any established credit 
or commercial standing; then the common practice is to 
offer them for sale as having rights to interests in the 
issuing corporation's specific profits and property. And 
the specific corporation profits and property are usually 
described to the prospective buyer by means of a pros- 
pectus and other data. 



Sbotioit 2. 

A sale involves a contract and a delivery in perform- 
ance of the contract. The contract is formed b; the terms 
of a proposition including the subject of sale and of the 
acceptance. The delivery involves the transfer of the 
exclusive use and control of the subject of sale, from the 
vendor to the buyer. If there is no meeting of the minds 
between the vendor and the buyer, evidenced by the terms 
of the offer, including the thing offered and the accept- 
ance ; the contract is not a binding sale contract, and may 
be an executory contract, to become binding when the 
minds of the parties are united. If no meeting of the 
minds of the parties in the same understanding of the 
proposition, including the thing offered, and the accept- 
ance, then no binding sale contract is made, and no sale 
is made. The controlling question of the sale is the ques- 
tion of there being or not being a contract ; and the ques- 
tion of whether there is or is not a contract is determined 
by the question of whether there is or is not a meeting of 
the minds of the parties. 

Section 3. 

Contracts are not always fully evidenced by the terms 
of the offer, including the thing offered, and the terms of 
the acceptance. It is sometimes a little difficult to de- 
termine whether there is a meeting of the minds of the 

(Sec. 2) It la a contract between two parties, one of whom acquires 
property In the thing sold, for a consideration. Story on Sales, Sec. i. 
Three thinKs are essential, vis: the thins sold, the price and the consent of 
the oontractinff parties. 2 Kent's Com. 468. A mutual agreement is one 
of the essentials of every contract. Benjamin on Sales, 4th Bd., Sea 1, 
page 88. The parties must mutually assent to the same thing at the same 
time. Parsons on Contracts, 7th Bd. 476. So long as the material conditions 
of the contract remains to be agreed upon, or there is a misunderstanding 
or dispute, there is no contract. Schenectady Stone Company v. Holbrook, 
101 N. Y. 45. A mutual assent must be real and not pretended. It constitutes 
a valid contract of sale when the parties mutually assent to the same thing 
at the same time. Reid v. Shiffy, 99 111. App. 189. Corhin v. Speeter, 92 111. 
App. 652. The assent may be expressed or Implied. Piokrel v. Roee, 87 ni. 
263. Western Union Tel. Co, v. Chicago, etc., R. Co., 86 111. 246. 
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parties in a contract or not. The law always seeks the 
understanding of the parties from their expression, as 
well as their acts, including the identity of the thing acted 
on. If the terms of the offer and acceptance, indndinig 
the information afforded by the thing offered for sale, 
do not evidence a meeting of the minds of the parties in 
the same understanding and in the same sense, there is no 
sale, even though a delivery may be made. 

When the thing offered for sale is not, at the time, sub- 
jected to the buyer ^s examination, and yet the buyer ac- 
cepts the offer, such an offer and acceptance creates a 
mere executory contract or more properly an agreement 
to sell. 

The proposition and acceptance unaccompanied by the 
buyer's opportunity to inspect the thing offered for sale, 
do not evidence the buyer's understanding of the thing, 
in the same sense, that the vendor understands it. In 
such case, if the vendor delivers the thing he offered to 
sell, and makes the delivery so as to enable the buyer to 
inspect it, and to understand that it is t\e thing he agreed 
to buy; such opportunity of inspection constitutes a 
meeting of the minds in the thing he offered for sale ; and 
in consequence thereof, the delivery executes the contract. 

Section 4. 

Sales must in some way evidence a meeting of the minds 
of the vendor and buyer in the same understanding of the 
thing offered for sale, and in the terms of the offer and 
acceptance. If there is no such evidence of a meeting 
of the minds of the parties, there is no sale. Evidence 

(Sec. 8) The requirement of an assent to create a contract applies 
to contracts generally. A mutual assent must be real and not pret^ded. 
As where the offer is of a specific quantity the acceptance must be of a 
precise quantity thereto, neither less nor more. Bncy. of Law, Vol. 24. page 
1032. Thomcis v. Oreenuoood, 69 Mich. 216, and many authorities to the 
same efl^ect. 



of sales, like the evidence of other contracts, consists of 
express terms to the exclusion of implied terms, if the 
contract is fully expressed. If the contract is but partly 
expressed in terms, then the law, if possible, will supply 
the remaining terms to complete the contract, from the 
acts of the parties in connection therewith. If no part of 
the contract is in express terms, the law, if possible, will 
imply a contract from the subject of sale and the acts of 
the parties. If there is no meeting of the minds of the 
parties in the same understanding of the thing offered 
for sale, and the terms of the offer and acceptance, re- 
gardless of the evidence thereof, there is no sale. The 
law does not recognize any means of ascertaining the 
understanding of parties, other than by their express 
terms, or by their acts, or by the terms employed, to- 
gether with the acts of the parties. 

(Sec. 4) The seller la under obligation to afford the buyer an oppor- 
tunity for examination of the goodB, so that he may satisfy himself that 
they are In aooordance with the contract, and a tender of delivery not per^ 
mlttlng Inspection Is not sufficient. Bncy. of Law, 2nd E3d., Vol. 24, page 
1081. Delivery is not complete until InspiBCtlon and acceptance Is in accord- 
aaoe with the contract. Oote v. Bryant, 72 Miss. 297. Pullman Palace Car 
Co, V. Met. St. R. Co., 167 U. S. 94. when the language of a contract is 
plain and unambiguous there Is no room for interpreting or construing a 
contract Nichola v. Mercer, 44 m. 260. Canterbury v. Miller, 76 111. 866. 
Contracts must be construed conformable to the Intention of the parties. 
American ft BngUsh Ehicy. of Law, 2nd Ed., Vol. 17, page 7. Stuart v. 
Warden, 42 Mich. 164. Besides the terms expressed or evidenced in a con- 
tract, the law will Imply terms aa Intended by the parties unless the language 
of the contract expressly excludes such implication. I. D., page 26. Orimley 
V. Davidson, 188 111. 116. Booth v. Cleveland Boiling Mills Company, 74 
N. T. 16. • 



CHAPTER 3. 

baim oontbaots. 
Section 1. 

Sale contracts are formed by an offer of sale, inclnd- 
ing the subject of the offer, together with the acceptance 
of the offer. If the terms of the offer and subject of the 
offer and the terms of the acceptance evidence a mutual 
understanding of the contract so formed in the same 
sense, the contract is thereby executed; the title to the 
subject of sale thereby passes to the buyer and the sale 
is made, regardless of whether a delivery is made or not. 

But, if the terms of the contract so formed do not 
evidence a mutual meeting of the minds of the parties in 
the same sense and understanding, then the contract is 
not executed. The title to the subject of sale is not passed 
to the buyer, but still remains in the vendor. The con- 
tract is not a sale contract. It does not evidence the nec- 
essary meeting of the minds of the parties to create and 
execute a contract. Such contracts can only become exe- 
cuted and a binding sale contract by supplying such evi- 
dence as may be necessary to create an understanding of 
the contract terms in the same sense. 

The question as to whether the terms of the contract 



(Sec. 1) Contracts are formed by an offer and acceptance, or by such 
conduct as evidences a meetinsr of the minds in the same understanding 
or intention. American Ency. of Law, Vol. 7, page 126. The free mutual 
ajBsent of the parties is necessary to constitute a contract. Fire Ins. Assoc. 
664. Widdiam 141 IT. S. 664. Where it is apparent that one party has not 
consented to the several terms which the other party has agreed to, no 
eontract is formed. If the divergence of opinion evidenced is ans^lng which 
partakes of the substance of the contract at all, there is no legal agreement, 
and the court is not at liberty to speculate upon what might have been the 
Intention of the parties in making the contract. National Bank v. HalJ, 101 
U. S. 60. The assent must be communicated to each other. Kleinhana v. 
Jones, 37 U. S. App. 186. There is no valid contract if the assent upon which 
it rests is not legally given. Great Weetem R, Oo. v. Orand Trunk R. Co,, 
25 U. C. Q. B. 37. They must assent to the same thing in the same sense. 
Parsons on Contracts, Vol. 1, 6th Bd., Sec. 475. The contract assented to 
must be obligatory and the obligation must, in general, be mutual. I. D. 
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80 formed evidences a mutaal nnderstanding of the par- 
ties, or do not evidence such a mutual understanding, is 
determined by the ordinary understanding of men. If 
men of ordinary understanding would understand the 
terms of a contract in the same sense, then the contract 
is lawfully executed ; but if men of ordinary understand- 
ing would not understand the terms of the contract in 
the same sense, it never becomes an executed contract 
until the necessary evidence is supplied to create a mu- 
tual understanding of its terms. Executory contracts 
evidence the form of a contract the parties agree to make, 
and becomes a binding sale contract when the agreement 
so evidenced is performed. 

Section 2. 

The delivery in performance of an executed sale con- 
tract is important to the buyer to give him the exclu- 
sive use and control of what he bought. And the de- 
livery is important in the performance of an executory 
contract, to execute the contract, and also to perform- 
the contract when so executed. Whether the delivery of 
a thing offered for sale is merely to perform an executed 
sale contract, or to perform an executory contract so as 
to make it a binding sale contract, which is also per- 
formed by the delivery ; does not in any respect affect the 
requirements of a delivery. The delivery in any case 
must be so made as to afford the buyer an opportunity 
to inspect or to understand what is delivered. If the 

(Sec. 2) In all cases the court will give the contract a Just con- 
struction. Parsons on Contracts, 6th Ed., Vol. 2, Sec. 501. See, also Note 
"T" I. D. It is said that a contract should be viewed as a mass of mankind 
would view it, for It is safe to assume that in such respect the parties them- 
selves view it. Delivery consists In the surrender of the possession and control 
of the goods by the seller to the buyer, ahurtliff v. Williard, 19 Pick. Mass. 
202. It is also said when the groods are placed in the buyer's power so that 
he may remove them and cannot rightfully be prevented from dolngr so. 
Smith's Merch. Law, Pomeroy's Ed., Sec. 599. 
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buyer is not afforded an opportunity to understand the 
thing delivered, he cannot accept its delivery as being 
the thing named in the offer ; and it is of no consequence 
whether it is pursuant to an executed or an executory 
contract 

The delivery and acceptance are contemporaneous du- 
ties of the vendor and buyer, whether it is pursuant to 
an executory or an executed contract. If the vendor 
does not deliver so as to enable the buyer to understand 
that it conforms to the offer, it is not a delivery and the 
vendor is not entitled to the purchase consideration. 
Until the vendor makes or tenders a delivery conforma- 
ble to the offer, if he receives the purchase consideration, 
the buyer can recover it back from him. If the vendor 
delivers the thing he offers to sell, so as to enable the 
l(uyer to understand that it conforms to the offer, it is 
the buyer *s duty to accept it and pay for it. If the buyer 
refuses to accept it when so tendered, the vendor can 
recover the purchase consideration. It does not matter 
whether the buyer accepts the thing tendered for deliv- 
ery or not. The vendor has performed his part of the 
contract, and can recover. The receipt of the thing of- 
fered for sale is not a delivery, unless the buyer, as a 
man of ordinary judgment, would be charged with know- 
ing what he received. 

(Sea 2) Delivery and aoceptanoe are concurrent acts. Tledman on 
Sales, pace 11. In every contract of sale there Is involved a contract on one 
side to deliver and on the other side to accept. Buddie v. Cfreen, 8 H. ft N., p. 
907. Chray v. Walton, 107 N. Y., p. 268. Ho9kin» v. Warren, 116 Biass., p. 
633. Until delivery is made the seller cannot generally maintain an action 
for the purchase price. The vendor^s cause of action accrues as soon as the 
pundiaser is put in default under the terms of the contract. American 
Bnoy. of Law, Vol. 24, p. 114. The purchaser is not in default until the 
seller has performed all conditions precedent on his part /. D, The seller's 
failure to deliver in pursuance of the contract will authorise the buyer to 
maintain an action for damages for breach of contract. Bn<ar. of Law, 
Vol. 24, p. 1149. Canaolidated Coal Co, v. Block, etc.. Smelting Co,, 86 App. 
88. Potter v. Hopkine, 26 Wendny. 417. If buyers receive the goods after 
having tiad «ui opportunity to inspect or examine them, the receipt will con- 
stitute an acceptance. Tiedman on Sales, Sec. 114. But without an oppor- 
tunity to inspect the receipt of the goods cannot amount to an acceptance. 
/. D. Doane v. Bumham, 79 ni. 131. The right of inspection before acceptance 
obtains in the sale of speciflc goods as well as of goods not specific. lahenoood 
▼. Whitman, 10 M. ft W. 757. 
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Section 3. 

A delivery in performance of an executed or an execn- 
tory contract involves the concurrent acts of both the 
vendor and the vendee. The acts of the vendor consist 
of delivering the thing he offered to sell, in such man- 
ner as to enable the vendee to understand that it con- 
forms to that which he offered to sell. And the vendee 
is bound to accept the thing so tendered for delivery 
and to pay the agreed consideration therefor. The 
authorities hold that it is the vendor *s duty in mak- 
ing delivery, to afford the buyer an opportunity to in- 
spect the thing be offers to deliver; and without which 
the buyer cannot be charged with default If either party 
makes default in the performance of his contract duties, 
the innocent party is thereby relieved of his obligation to 
perform and may sue for damages for breach of perform- 
ance, in his discretion. 

In determining the question of a performance or non- 
performance of a contract, the same rule obtains as in 
the formation of a contract. If a delivery is so made as 
to enable a man of \)rdinary judgment and understanding 
to understand that it conforms to the contract, he cannot 
justify a refusal to accept it. But, if the delivery is not 
so made as to enable a man of ordinary judgment and 
understanding to determine whether the thing tendered 
for delivery conforms to that which was offered for sale, 
then the delivery is insufficient and the buyer is not bound 
to accept. 

(Sec. 3) A tender under clrcunuitanoefl not permitting Inspection Is 
not a delivery. Ehicy. of Law, Vol. 24, p. 1082. Where the buyer, by some 
artifice of the seller, or negligence on the part of the seller. Is deprived of 
his opportunity to examine the goods, his receipt of them may long remain 
In abeyance. Dutohesa Co. v. Harding, 49 N. Y. 821. Note. This Is peculiarly 
the case In the sale of stock or bonds as the property remains In the possession 
of the corporation, whereby the buyer Is deprived of an opportunity to Inspect 
without the aid and oo-operatlon of the corporation. 
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Seotion 4. 

When sale contracts of stock or of bonds are nego- 
tiated in the form of executed contracts, the securities are 
thereby sold. But when contracts are negotiated for the 
sale of securities on conditions precedent to the sale, then 
they are rarely, if ever, executed and the securities are^ 
rarely if ever, sold. 

When shares of stock are named in the contract and 
are not described as having rights to interests in any 
certain V specific corporation profits, or in any certain^ 
specific corporation property, in case the issuing corpora- 
tion should be dissolved; or, if bonds are negotiated for 
sale, and are not described in the contract as being se- 
cured by any certain specific corporation property; but 
on the contrary the consideration offered the buyer in 
the contract is the market value of the securities, or a 
value given them by some established credit or com- 
mercial standing of the issuing corporation; or, if they 
are offered the buyer on the chance that the issuing cor- 
poration will acquire property that will give them value ; 
either of such contracts are executory contracts, but not 
conditional. The buyer and seller in exercising the judg- 
ment of ordinary men in such cases, are charged with 
understanding the terms of either of such contracts in 
the same way. 

When shares of stock are named in the contract and 

(Sec. 4) An executory contract is one in which a party binds himself 
to do or not to do a particular thing:- An executed contract is one in which 
the object of the contract is performed. Fletcher v. Peck, 6 Cranch U. S. 136. 
Bncy. of Law, Vol. 7, 2nd Ed., p. 95. Contracts are either executed, which 
creates rights in rem, or are executory, which creates rights in pereonam. 
An agreement eriving a buyer a right to have a horse, but does not vest 
the ownership of the animal In him, is an executory contract He has a 
right to enforce his agreement, but his right is against the owner, and 
is therefore a right in personam. Holland on Jurisprudence 208. An execu- 
tory contract is a chose in action. American ft English Ency. of Law, Vol. 
7, p. 95. A contract performed on one side is not an executed contract. 
Chicago, etc., R. Co. v. Wabash R. Co.* 21 U. S. App. 1. 
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ihey are described as having rights to interests in cer- 
tain, si>ecific corporation profits and in certain, specific 
corporation property, in case the corporation is after- 
wards dissolved ; or, if bonds are named in the contract 
and they are described as being secured by certain spe- 
cific corporation property ; then or in either of such cases, 
the contract is a conditional one ; the title to the property 
rights does not pass until the condition is performed ; the 
terms of the contract are not understood alike by the 
buyer and the seller. The vendor knows, or is in a posi- 
tion to know, the property qualifications of the securities, 
but the buyer does not know and is not in a position to 
know; and there is not any meeting of the minds of the 
buyer and the seller in the same understanding of the 
contract; the contract is, for that reason, conditional on 
their understanding the contract alike. 

Such contracts can only be executed by delivering the 
securities named in the contract and by affording the 
buyer an opportunity to inspect the profits or property 
the securities have interests in, or are secured by ; or by 
otherwise affording the buyer some opportunity of know- 
ing that the securities have the property qualifications de- 
scribed in the agreement. 

Section 5. 

The part of the contract that makes it conditional, and 
distinguishes it from an executory or executed contract, is 

that part which describes the particular property qualifi- 

• 

(Sec. 4) Conditional sales is one which obtained for its validity 
upon the fulfillment of some condition. Bouvier's Law Die. A sale which 
takes effect or is to become complete upon performance of a condition. 
Anderson's Law Die. A conditional contract of sale differs from an executory 
contract. An executory contract is absolutely to sell at a future time, and a 
oonditional contract Is conditionally to sell. In one case, Che performance 
of a contract is suspended to a future time ; In the other case the free accept- 
ance and ];>erformance of the contracts depends upon a contingency. Story on 
Sales, Sec 246. 
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cations of the securities. The fact that stock has inter- 
ests in certain specific profits and property; or that the 
bonds are secured by certain specific corporation proj)- 
erty, is a fact known to the vendor, or that he -assumes to 
know, by so offering the securities. The vendor does not 
assume the vendee knows and therefore describes it to 
him. A meeting of the minds of the buyers and seller, or 
the lack of any meeting of the minds of the buyer and 
seller, is always controlled by the contract. If the buyer 
knew what the corporation owned, yet if the vendor de- 
scribed what it owned in his offer, the contract re- 
sulting would be conditional. If the vendor knew that 
the buyer knew what the corporation owned, he would 
not describe it to the buyer ; because ordinary prudence 
would dictate that it was not necessary. The fact of the 
vendor's describing what the corporation owned, in his 
offer, evidences the fact that he did not know the buyer 
knew what the corporation owned, even if the buyer did 
know. The result of the description therefore, would 
evidence the lack of any meeting of the minds of the vendor 
and the vendee in what the vendee did know. The con- 
tract under such circumstances is conditional. Such an 
assumption of the buyer's knowledge is merely made to 
illustrate the fact that the contract, whether in express 
terms or in implied terms, or partly expressed and partly 
implied, controls the question of whether it is conditional 
or is executory. In the sale of stock or bonds, that have 
no market value and no value given them by any estab- 
lished credit or commercial standing of the issuing cor- 

(Seo. 6) If anythlner remains to be done between the seller and buyer 
before the property ffoes to the buyer, evldenclM a valid sale contract, the 
property does not pass. 2nd Kent's Com. 496. Benjamin on Sales, Sec. 868. 
Sales by description creates an implied condition that the goods shall conform 
to the description. Avery r. Miller, 118 BCass. 60. Bailey r. Green, 16 Pa. St. 
126. Wolf T. Deitxah, 76 Ul. 206. Morris v. WibatUD, 169 ni. 627. Pope r. 
Allia, 116 U. a 868. 
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poration; and yet if the issuing corporation owns prop- 
erty or property rights, or advantages that naturally 
would result in profit to the corporation; then the com- 
mon practice is to exhibit a prospectus to prospective 
buyers of the securities, or to exhibit other papers called 
by other names, describing the property or its rights and 
earnings, as the property and profits of the issuing cor- 
poration. 

And pursuant to such exhibit, the vendor then offers 
the stock or bonds as the case may be, to prospective buy- 
ers, at a certain price. If the buyer accepts the offer and 
agrees to pay the price, the contract thereby created is 
conditional, and not unconditional. If the offer is to sell 
shares of stock, the law implies an offer to sell shares 
that have rights to interests in such specific corporation 
profits, and also rights to interests in such specific prop- 
erty. If the offer is to sell bonds, then the law implies 
the terms of the offer to be an offer to sell bonds that are 
secured by such specific corporation property. 

SECTION 6. 

The law only implies such necessary averments and 
promises in a contract as are required to evidence the 
intention of the parties, based on their undertakings and 
acts. A contract involves a mutual consideration be- 
tween the parties to support it. When stock or bonds are 
offered for sale on a value given them by a public mar- 

(Sec. 5) Contracts are to be Interpreted In the sense in which the 
promisor had reason to suppose his promises would be understood. Ency. of 
Law, 2nd Ed., Vol. 17, p. 17. WelU ▼. Carpenter, 65 ni. 447. Street v. Chi- 
cago Wharflng, etc., Co., 167 ni. 605. The Instrument in cases of doubL will 
be construed most strongly a«rainst the party usinsr them. American Ency. 
of Law, 2nd Ed., VqI. 17, p. 14. While this rule of construction applies in 
contracts as a«rafnst the par^ uslnff the words in a contract that permits 
of ambiguity. Wright v. Williama. 20 Hun N. Y. S20. Oriental Mutual, etc., 
Jna. Co, T. Wright, 1 Wall. U. S. 496. Implied contracts in fact are founded 
upon the actual agreement of the parties SSncy. of Law, 2nd £!&., Vol. 16, p. 
107^. An implied condition is a duty implied by the law. 
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kety or by an established credit or commercial standing 
of the issuing corporation, at a certain price ; the consid- 
eration offered the buyer is the number of securities 
named in such class of securities having a market value ; 
or the value given them by such market or corporation 
credit 

But when securities are offered for sale on a value 
given them by certain specific profits and property, then 
the consideration offered the buyer for his money is not 
merely the number of securities named in a class of se- 
curities, but are such securities as have the specific prop- 
erty qualifications named in the offer. 

Section 7. 

The fact that stock and bonds are commonly named as 
the subject of sale, whether they are offered for sale as 
having property qualification not specific ; or are offered 
for sale as having specific property qualifications ; such a 
common practice has led to great confusion and misun- 
derstanding, as to the true subject of sale, and as to the 
actual terms of the sale contract implied, when a buyer 
accepts such offers. 

We are well S£ttisfied that such contracts are separate 
and distinct contracts and therefore require a separate 
and distinct performance. The authorities have very 
clearly defined such representations of value, as entering 
into the contract and as a part of it; and have distin- 
guished them from representations of value that do not 
enter into the contract, but stand as a mere inducement 

(Sec. 6) It means an obligation rests on each party to do something 
in consideration of an act or promise of the offer. Bncy. of Law, Vol. 7» p. 
114. Voffel y. Peokoo, 157 111. 342. It is a ffeneral rule, well understood, that 
contracts between parties must be mutual. Weaver v. Weaver, 109 111. 122. 
Chitty on Contracts. 15 Bishop on Contracts, Sec. 78. Neither party is bound 
in a contract unless both are bound. Clark v. OrecU Northern m. Co., 81 Fed. 
Rep. 282. 
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to the buyer to negotiate a contract It is well settled 
that representations of value which go to the entire con- 
sideration for the buyer's money, enter into the con- 
tract; and representations of value that do not go to 
the entire consideration for the buyer's money, do not 
enter into the contract, but are merely inducements to 
negotiate a contract Contracts are necessarily sup- 
ported by a mutual consideration going to each of the 
parties to the contract. And the consideration must be 
such as the parties intend it to be, as evidenced by the 
terms of the contract. 

Sale contracts by their nature operate to transfer the 
possession, or right of possession, from the vendor to 
the buyer so as to give the buyer the use and control of 
the thing, instead of his money. When securities are of- 
fered for sale on a public market, or on an established 
credit of the issuing corporation, at a price corresponding 
to such market or credit value, the mutuality of considera- 
tion is apparent. But when they are offered for sale, not 
on such established credit or market value ; but on a value 
given them by certain specific corporation profits and 
property, it is equally apparent that the mutuality of con- 
sideration, is stock that have such specific property qual- 
ifications. 

Since such securities merely evidence property rights 
in action and not in possession, if they are sold as having 
certain property rights in possession, the exhibit and 
delivery of the securities alone are not a performance of 
the contract. Such contracts are performed by exhibit- 



(Sec. 7) Representations of value that constitute the entire considera- 
tion to the buyer for his money, constitutes a part of the contract Benjamin 
on Sales. Sec 662. Representations of value tnat do not constitute the entire 
consideration for the buyer's money, are mere inducements to contract and 
not a part of the contract . I. D. 
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ing the securities together with the property rights they 
are sold to represent, when making a delivery of the se- 
curities ; and by so doing a meeting of the minds of the 
parties in an executed contract, is thereby evidenced. 

(Sec. 7) The transfer of title is the execution of a sale contract 
Tledman on SiLles, Sec. 1. A sale of personal property defined to he a 
transfer of ahsolute or general property and for a price in money. Benjamin 
on Sales, Sec. 1. Blackstone defines a sale to he transmutation of property 
from one man to another in consideration of a price. 2nd Bl. Com. 446. 
Smith r. Weaver, 90th ni. 892. Story on Sales, Sec 1. A sale is defined to 
he a contract founded on money consideration, hy which the absolute or 

general property in the subject of sale is transferred from the seller to the 
uyer. Am. ESncy. of Law, 2nd ISd., Vol. 24, p. 1022. It is the transfer of 
absolute or general property in the subject of sale from the seller to the 
buyer. I. D. Wittkoeky r. Waseon, 71st N. Car. 461. Sales of specific chat- 
els unconditionally are those in ^nicfa no condition or reservation is made 
in the contract, and the title passes to the buyer. ESncy. of Law, Vol. 24, 
p. 1051. Unconditional sale and delivery passes title. YanWinkle ▼. Crofn- 
well, 146 U. S. 42. Where the contract is an actual sale, the transfer of the 
title takes place in defiance of actual delivery. Barritt v. OoddarA, S Mason 
IT. S. 107. The retention of possession by the seller to secure payment does 
not efPect the presumption that title passes. Beardaley v. Beardsley, 1S8 
U. S. 262. But sales of specific chattels conditionally wnen the condition is 
a condition precedent to the sale and the performance of the condition must 
precede the vestinsr of the title. Bncy. of Law, Vol. 24, p. 1064., A conditional 
sale is one in which the transfer of the title to the thing sold has to depend 
upon the perfomance of some condition. Bouvier's Law Dictionary, p. 606, Bncy. 
or Law, Vol. 6, p. 497. Conditional sales differ from purely executory contract. 
Bzecutory contracts are absolutely to sell at a future time. A conditional 
contract is to sell conditionally. Story on Sales, Sec. 246. Sales by sample 
with the agreement that they may be exchanged if inferior to the sample is 
a conditional sale. Fisher v. Nevoman, 1st Bailey 2S4. Whenever any act 
remains to be done in relation to the property as a pre-requlsite to the con- 
clusion of the contract, the title does not pass until the condition is performed. 
Ency. of Law, Vol. 6, p. 451. As a general rule conditions precedent in a sale, 
as In other contracts, must be strictly performed. Benjamin on Sales, Sec. 
868. When an agreement is to sell a thing not specific, or without specific 
identification, the contract is executory, and the property does not pass. 
Ehicy. of Law, Vol. 24, p. 1054. An appropriation of the property to the 
contract is necessary to pass title. Dunlap v. Berry, 5 ni. 827. Quy v. 17. B.* 
26 C. T. C. L. 61. 



CHAPTER 4. 

Sales Asn> Offbbs of Sales. 
Sbotion 1. 

Sales are never concluded until the title passes frop 
the seller to the buyer; and the title does not pass until 
the particular things to be sold is identified separately 
from other things ; and also until the buyer understands 
the thing offered for sale in the same way that the seller 
understands it The object of a sale is to transfer the 
ownership or title of something for money, (or to trans- 
fer the title of something for the title of something else 
which is called an exchange, involving the same princi- 
ples of law, as a sale). It is a physical as well as a legal 
impossibility to transfer a title until the particular thing 
to be so sold or transferred is distinguished from like 
things, not to be sold. It is also unnatural for a buyer 
to want to buy a particular thing, until he has an oppor- 
tunity to know its quality, so as to enable him to under- 
stand the value of it, and to determine whether it will suit 
his purpose or not. 

The authorities distinguish sales under the following 
classification of sales, to wit : Sales of specific property 
unconditionally, and conditionally ; and sales of property 
not specific. By such classification of sales, it must be 
understood to mean, merely the manner in which sales 
are to be effected. The classification is not to be under- 
stood, that there is any other result to be reached, re- 
gardless of the means employed in reaching it, than to 
transfer the title of some particular thing ; and also that 
the contract by which the transfer is made is to be under- 
stood by the parties in the same way. 
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The authorities have established roles of constraing 
offers of sale, and the acceptance of the offers, as follows : 
When something is offered for sale by exhibiting it to the 
buyer or by affording the buyer some reasonable oppor- 
tunity to inspect it, and to understand what it is. Under 
such circumstances, if the buyer accepts the offer, the 
sale is said to be a sale of specific property uncondition- 
ally. The buyer assumes his own risk of understand- 
ing what he buys and he buys it under the law of caveat 
emptor; that is to say, the buyer must beware of what 
he buys, or must look out for his own interest. The 
reason is, that buyers in such cases are afforded an op- 
portunity to understand the particular thing offered for 
sale ; and their acceptance of the offer identifies the par- 
ticular subject of sale, and evidences a mutual under- 
standing of the contract so formed. The title thereby 
unconditionally passes to the buyer, on acceptance of the 
offer, and the sale is made regardless of the delivery. 
The delivery in such cases does not form the contract, but 
merely performs it ; and either party who fails to perform 
his part of the contract is liable in an action for non- 
performance. 

When something is offered for sale by describing it, 
and the buyer accepts the offer, the sale is a sale of 
specific property conditionally. When particular proi>- 
erty is so dsecribed by tiie seller, the description identi- 
fies the subject of sale and makes it a specific subject 
of sale; but the buyer does not have an opportunity to 
understand whether the thing described, is described cor- 
rectly or not, and the seller does know whether it is cor- 
rectly described or not. Therefore, the buyer cannot 
understand the thing to be sold in the same way that 
the seller understands it. That i6 why such sales are 
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designated as sales of specific property conditionally. 
It is not a contract of sale, but is a conditional contract 
to sell ; the condition is, that the delivery conforms to the 
description, and the buyer must be given an opportunity 
to understand the property described, in the same way 
the seller does. The purpose of the rule is to provide 
the buyer with an opportunity to know whether the de- 
scription is correct or not. The law of delivery requires 
that the thing be exhibited to the buyer so as to afford 
him an opportunity of inspection, in order to make a 
delivery. Consequently, the requirement that a delivery 
shall conform to the description is to afford the buyer 
an opportunity to understand the thing described in the 
same way that the seller does ; his acceptance of the de- 
livery when so lawfully made evidences a mutual under- 
standing of the contract alike and passes title. Un- 
less the delivery is so made under such a contract as to 
enable the buyer to understand the description in the 
same way that the seller does, no contract is formed and 
no sale is made. 

There are other expressed and implied conditions, both 
precedent and subsequent to the sale, that likewise re- 
quires the delivery to form the contract and to perform 
it, and to enable the buyer to understand whether the 
contract is, in fact, formed or not. The rule is, that when 
any condition goes to the formation of a contract, regard- 
less of whether it is expressed or implied, the condition is 
a condition precedent; and when the condition affects the 
performance of the contract, it is a condition subsequent. 
But, since other conditions than conditions precedent to 
the formation of a contract arising out of sales by de- 
scription, are seldom, if ever, employed in the sale of 
stocks or bonds, we do not give them any further consid- 
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eration, but leave that subject-matter to the text books 
governing sales in which conditions are fully explained. 
When something is offered for sale by number, out of 
a larger number; or a quantity out of a general mass, 
and a buyer accepts the offer, the sale is a sale of prop- 
erty not specific; and in such case, the property must 
afterwards be made specific before the title passes. When 
sales are offered of property not specific the buyer under- 
stands the kind of property he is buying parts of, or in- 
terests in, but does not understand the particular part of 
' the general mass or number of things, until it* is sepa- 
rated from the rest. This is why such sales are sales of 
property not specific ; and for the simple reason that at 
the time the bargain is struck, the particular property is 
not definitely set apart. By the separation of such prop- 
erty as the buyer agreed to buy, it thereby comes specific 
and the title passes. 

The authorities, therefore, by declaring sales in general, 
to be sales of specific property unconditionally, and con- 
ditionally, of property not specific, must be understood 
to mean that the bargain is so negotiated; yet, regard- 
less of the manner in which sales are negotiated, the sale 
never can become absolute until the title passes ; and until 
the particulcrr subject of sale is specifically designated 
and distinguished and mutually understood; and until 
such time the title never passes and the sale transaction 

is void. 

Section 2. 

In the sale of stocks and bonds two questions are very 
important in determining whether the title passes or does 
not pass; and whether the sale is voidable or the sale 
transaction is void and no title to anything what- 
ever passes to the buyer. Stocks and bonds are in the 
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nature of choses in actions^ or in other words, stock is 
said to be in the nature of a chose in action, and bonds 
are examples of choses in actions in their purity. Re- 
gardless, however, of their particular legal identity, it is 
well understood that neither stock or bonds are property ; 
and that they are merely property rights, to-wit; stock 
has rights in corporation profits and in corporation prop- 
erty in case the corporation is dissolved, besides other 
business rights ; and bonds are rights to the payment of 
certain sums of money and interest. It is therefore ap- 
parent tihat neither stock or bonds are valuable unless 
they are given value by what the issuing corporation 
owns. Therefore, when stock or bonds are offered for 
sale so as to afford the buyer any consideration for his 
money, they must be offered for sale on some lawful evi- 
dence of what the corporation owns. 

This is not only true as a matter of theory, but it is 
also true as a matter of fact, and is commonly recog- 
nized in sale transactions. The fac^ are that such se- 
curities are always offered for sale on a market value, 
if they have any market value ; or, if they have no mar- 
ket value and the corporation has an established credit 
or commercial standing, they are offered for sale on that 
evidence of value ; and if the corporation has no estab- 
lished credit or standing, and it owns property (and 
sometimes when it does not own property) they are of- 
fered for sale on the evidence of what the corporation 
claims to own, by exhibiting a prospectus or by otherwise 
describing the corporation property. It is true, that they 
may be offered for sale on the evidence of the value of 
what the corporation owns; by showing the corporation 
property to the buyer over and above its debts. But, 
neither stock or bonds are commonly offered for sale by 
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exhibiting the corporation property in connection with 
the offer. It is not practical to either carry the corpora- 
tion property around, or to induce buyers to go and ex- 
amine it, when negotiating sales; and for that reason 
sales are rarely, if ever, negotiated by exhibiting the 
corporation property when striking a bargain. 

We call attention to the above method of offering such 
securities for sale to illustrate the fact that the value 
of the rights represented by stocks and bonds, depend 
upon the value of the corporation property ; and that such 
fact is commonly recognized in making the offers. But 
the lawful evidence of value is not always understood. 
Public opinion of values is evidenced by public markets, 
or by an established credit and commercial standing of 
the issuing corporation ; and a representative value of the 
securities is evidenced by what the corporation owns, 
above its debts, and an opportunity to inspect the cor- 
poration properly and its lawful evidence of title. 

' (Sec. 2) ConBtruction, which the parties have by their acts placed on 
an instrument, is entitled to grreat wetffht in determining the conlract Edward 
Hinea Lumber Co. T. Alley » U. S. App. 169. An expressed mention of the 
thiniT implies the exclusion of anything else, and Is only useful in arriving 
at the intention of the parties, and will not be applied if not in harmony with 
such intentions. In fact, all rules of construction are subordinated to the 
Intention of the parties as evidenced by the contract Carmen v. Hood, 58 
N. H. 401. 



CHAPTEB 5. 

Subjects of Sale When Stock ob Bonds Abb Named in 

THE Offeb. 

Section 1. 

Sinoe sales consist of sale contracts^ tiie subject of 
the contract is vitally essential in construing a sale con- 
tract; the intention of the parties, as evidenced by the 
entire contract, must establish the subject of sale. It is 
said that contracts which are simple and unambiguous 
in their meaning are not subjects of interpretation; 

for the simple reason that no uncertainty arises as 

« 

to the actual intention of the parties. It is only when 
there is some ambiguity or uncertainty, as to the in- 
tention of the parties arising out of the terms of their 
undertakings, that rules of construing contracts to arrive 
at the intention of the parties, have any application. It 
is said that legal terms employed in connection with the 
contract are to be understood in their technical or legal 
sense; unless it appears clear, that the parties intended 
to use the term in some other than their iegal or tech- 
nical sense. 

A practice has been indulged in of offering to sell 
shares of stock by describing property in a prospectus^ 
or otherwise, as belonging to the issuing corporation ; and 
by collecting the buyer's money, on delivering a stock 
certificate for the shares. And it is likewise common to 
offer bonds for sale by describing property as belonging 
to the issuing corporation, and delivering bonds and col- 
lecting the money. In making the delivery of a stock cer- 
tificate, or of bonds, pursuant to either of such offers of 
sale, the corporation property so described in the offer, is 



28 

never exhibited to the buyer ; neither is the buyer afforded 
any opportunity to inspect it, or to understand whether 
the corporation owns the property or not When either 
stock or bonds have a market value on any public market, 
or when they have a value given them by any established 
credit or commercial standing of the issuing corporation ; 
then they are commonly offered for sale on their market 
value, or on a value given them by the corporation's credit 
and standing ; and when the buyer accepts either of such 
offers, the purchase money is likewise collected, on de- 
livering the securities. 

It appears, therefore, that stock and bonds are named 
as the subject of sale; regardless of whether they are 
named to represent rights in certain specific corporation 
property ; or, whether they are named as having a market 
value of their own, or as having a value given them by 
the issuing corporation 's established credit and commer- 
cial standing, as evidenced by such market value, or, by 
such commercial standing. In view of this practice, the 
identity of the actual subject of sale has become a proper 
subject-matter in which to apply the rules of construc- 
tion, to determine the actual intention of the parties. 

In relation to this practice, we admit that any lawful 
custom or trade, is properly considered in construing a 
contract; but not unless the custom or practice is a 
lawful one, viz., is not in conflict with the established rules 
of contract or principles of law, the practice, however 
long engaged in, only becomes a lawful custom or usage 

(Sec. 1) In determlnlngr a contract the question is not what the parties 
may have meant or intended, but is what was the meaning of the words 
they used. Bates t. Woodruff, 103 111. 205. The ambiguous character of a 
contract is to be determined by the whole instrument 0*Brien t. Miller, 168 
U. S. 287. The rule of construing words most strongly against the user Is 
often applied in contracts. Richardson r. The People, 86th 111. 495. Phoenix 
y. Slaughter, 12 Wall. U. S. 404. Chambers v. U. 8., 24 C. T. C. L. 387. 
Massie v. Belford, 68 111. 290. Words can only be rejected sui not expressing 
the intention of the parties when it Is impossible to reconcile them. Shicy. 
of Law. Vol. 17, p. 19. 
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when it is a lawful practice. If an illegal custom or prac- 
tice should be recognized as legale it would amount to an 
excuse of one party's violation of the law^ because an- 
other party or number of parties, had also violated the 
law. 

The rules of construction applicable to sales also, are 
that the use of ambiguous words or phrases are to be con- 
strued most strongly against the party using them, and 
most favorably to the adverse party ; that legal terms and 
instruments having a legal meaning are to be construed 
in their legal and technical sense and meaning, unless 
from the entire contract or transaction a different in- 
tention is clearly apparent; that the meaning of specific 
words and phrases will usually control, as against words 
and phrases having a general meaning, unless from the 
entire negotiations or instrument, it appears that the 
general terms were intended to control. The acts and 
representations in connection with contracts will like- 
wise be construed, in determining the meaning of the con- 
tract. 

We do not intend here to go further into the general 
rules of construing contracts and instruments, than those 
which properly applies to sales and negotiations for sales. 
Yet, all of such rules of construction are intended as 
guides to the intention of the parties and not to create 
an arbitrary intention, independently of the intention 
evidenced by the instrument, as an entirety. Such rules 
are intended to follow and interpret the intention of the 
parties from their acts and undertakings, and not to 

(Seo. 1) In sales, while customs or usa^res or. particular trad^ Is 
often binding to sale contracts. It is Illegal and inadmissible when iiarties 
overthrow established principles or rules of law flxin^r definite riffhts or lia- 
bilities under such contract, as the usages are contrary to law and Illegal. 
Bncy. of Law, 2nd Ed., Vol. 29, p. 876. Usage cannot be admitted to every 
contract terms which have clearlv defined legal meanings in connection in 
which they are used. Tailor v. Bailie, 169 ni. 181. 
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I 

create intentions independently of such acts and under- 
takings. 

If a party has something to sell and he offers to sell it^ 
he must intend the buyer to understand the thing oftered 
for sale as the thing most valuable, when the thing n^tmed 
in the offer admits of more than one meaning. If either 
of two things could be understood by the offer, one being 
valuable, and the other being valueless, or, at least of an 
uncertain value, the seller must expect the buyer to ac- 
cept that, which is most positively valuable. If the seller 
intended the buyer to accept the less valuable thing, it 
would become his legal and natural duty to have made 
that thing certain by the terms of his offer. This is hu- 
man nature as well as the lawful rules of interpreting am- 
biguous words, so as to hold the user to intend them most 
strongly against his own interests. The law also pre- 
sumes all men know the law and the rights the law gives 
to lawful instruments. Consequently, when a man uses 
lawful terms, or names an instrument in his contract or 
negotiations to which the law gives a definite meaning, or 
as having certain legal rights; the law presumes he in- 
tended to use the terms, names or instruments as the law 
has defined such names or instruments. This presump- 
tion is so strong, that it will be held to be the intention 
of the user, unless the contrary intention clearly appears 
from the entire transaction. 

The law presumes that every, man exercises diligence 
and care for his own welfare and in the preservation of 
his own rights. Therefore, if a man offers s5mething for 
sale, that is sometimes offered for sale with the intention 

(Sea 1) Legal terms are griven their legal meaning unless obylously 
used In a different sense. Hagen v. Dean^ 3 Dill. U. S. ;L24. "Heirs" is alwasrs 
given its teclinlcai meaning unless under the circumstances shown it was 
Intended to be used in a different senfae. Oahom v. Shrieve, Free Mason, U. 
S. 891. Bvfing v. BariMB, 156 Ul. 61. 
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of selling and delivering one thing, and sometimes with 
the intention of selling and delivering another thing; it 
gives the seller a right, and it becomes his duty to accept 
that which is most valuable, unless the offer clearly ex- 
cludes the most valuable thing by its terms. 

Sbotion 2. 

A subject of sale is necessarily something that has a 
value of its own and that does not merely represent some- 
thing of value. Value is that which is of some use or 
profit and not a thing that cannot be employed to a useful 
or profitable purpose. Shares of capital stock are con- 
tracts in the issuing corporation's charter contract, and 
bonds are contract obligations of the corporation to pay 
money. Such contracts cannot be employed to any use- 
ful or profitable purpose unless they have a recognized 
value. The law makes shares of capital stock representa- 
tives of that part of the corporation's profits and prop- 
erty that the shares are parts of the capital stock; and 
bonds are contract obligations of corporations to pay cer- 
tain sums of money. Neither shares of capital stock or 
bonds can be subjects of sale unless they have some com- 
monly recognized value of their own. If they do not have 
any commonly recognized value they have no value what- 
ever ; because they are mere contract rights in the corpor- 
ation property or secured by the corporation property ; if 
they have a market value, or if the issuing corporation 
has an established credit or commercial standing, they 
may be made subjects of sale, because they are thereby 
commonly recognized as having a value of their own ; and 
they can be exchanged for money on a public market, or 
on the corporation's credit, independently of the particu- 
lar property that the corporation may own. But, when 
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they have no such recognized valne, they cannot be ex- 
changed for money independently of what the corpora- 
tion owns, and are not subjects of sale. Under the latter 
circumstances they merely represent sudi value as is evi- 
denced by what the corporation may own. 

When stock is offered for sale on a public market, or 
on the credit and standing of the issuing corporation, 
buyers understand from the offer, that they may be ex- 
changed for money; and the buyer's acceptance of the 
offer evidences an intention to accept the securities in 
place of their money. Buyers also understand that stock 
represents rights to profits in the general corporation 
property not specific, and also rights in the corporation 
property in case the corporation is dissolved. The same 
thing is true when bonds are offered for sale on any of 
such commonly recognized value of the bonds; the only 
difference being, that the rights represented by bonds are 
for the payment of money ; and the security for such pay- 
ment is evidenced by the general corporation property 
not specific* 

When stock is named in an offer of sale, and the vendor 
claims the corporation owns property over and above its 
debts, and exhibits the corporation property and its titles 
to the property and its obligations ; or described the cor- 
poration property over and above its obligations, the 
buyer is given to understand that the profits on the cor- 
poration 's property described, or exhibited, and the cor- 
poration property itself, in case the corporation is dis- 
solved, is the only consideration he will get for his money. 
He understands and has a right to understand that the 
shares of stock merely represent the character and amount 
of his rights in the corporation's profits and property. 
He does not understand that the shares of stock them- 
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selves are of any use or value to him; or that they can 
be exchanged for money, otherwise than as representa- 
tives in the corporation's profits and property. The 
clear intention of the seller in making such an offer of 
sale is to use the name '^ shares of stock" in their legal 
sense and as representatives of the character and amount 
of the corporation's profits and property offered for sale. 
The buyer has a right to understand that he is offered 
the amount of the corporation profits and property that 
is represented by the shares of stock. In other words : if 
the seller, in his offer, stated that he offered to sell a por- 
tion of the corporation profits and property described, 
which were represented by so many shares of stock, the 
buyer would understand why the shares of stock were 
merely named in the offer. If bonds were named in an 
offer of sale, and the corporation property was described, 
or exhibited to the buyer that also, would be the same 
thing as if the seller offered to sell a written obligation to 
pay certain sums of money and interests secured by cer- 
tain property that he described, or exhibited to the buyer ; 
and that the terms and conditions of his obligation to pay, 
was represented by the terms and conditions of the bonds 
named in the offer. 

Section 3. 

Shares of stock are legal rights in corporation profits 
and in the corporation property, if the corporation is 
dissolved. Bonds are legal rights in action against the 
corporation property. Shares of stock and bonds some- 
times have a property value of their own, independently 
of their representative value in the corporation property. 

(Sec. 2) "Stock" la a legal term. The rule of Impating technical 
terms as being used in their technical sense applies to legal terms, and leg3i 
terms are to be given their legal meaning. Roddy v. Fitzgtrald, 6 H. L. Case 
928. Hagen v. Kean, 3 Dillus 124. Bawen v. Kraughran, N. Y. Strep. 121. 
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Theref ore, both shares of stock and bonds may be sold 
on the value of their legal rights, and may also be sold 
as property is sold, depending upon the terms of the 
offer of sale. When shares of stock are offered for sale 
on the value of their legal rights in the corporation prop- 
erty, they are named in the offer of sale to be understood 
by the buyer in their legal sense, and not in any prop- 
erty sense. 

When bonds are offered for sale on the value of their 
legal rights in action against the corporation property, 
the bonds are named in the offer and to be understood 
by the buyer, in their legal sense and not in any property 
sense. When a seller offers to sell shares of stock on the 
value of their legal rights in the corporation property, 
the clear intention evidenced by the offer, is to give the 
buyer the legal rights, represented by the shares, in the 
corporation property, for his money ; and to deliver such 
legal rights by delivering the shares. 

When such an offer is made, the clear intention evi- 
denced by the offer, is to have the buyer understand that 
the subject of sale is the rights represented by the shares 
in the corporation property, which are to be delivered 
by the shares. The buyer is given to understand that 
the rights represented by the shares in the corporatiou 
property afford him the only consideration offered him 
for his money; and that the shares themselves are not 
offered him as any consideration for his money. The 
same intention is evidenced when bonds are named in 
an offer of sale ; the only difference being that the legal 
rights of bonds are rights in action against the corpora- 
tion property, and shares of stock are rights in corpora- 
tion profits and property. But the sense that the buyer 
is intended to understand the use of the name ' ' shares of 
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stocks" or ''bonds" is their legal sense, and not a prop- 
erty sense. 

When either shares of stock or bonds are offered for 
sale on a market value, or on a commercial value, given 
them by the corporation's credit and commercial stand- 
ing; the securities are named in the offer, and intended 
to be understood by the buyer in a property sense, and 
not in a legal sense. The offer gives the buyer to under- 
stand that the securities have a property value of their 
own, evidenced by their market value, or by their com- 
mercial value, as the case may be. In such case, they are 
always offered for sale on their commercial value, or on 
their market value, the same as property is offered for 
sale on its commercial value or market value. 

Even though the securities have legal rights in the cor- 
poration property, or against the corporation property 
(depending upon the difference in the rights of stock and 
bonds), yet, regardless of whether they are sold as repre- 
sentatives of value, or as having value, they are iiot de- 
prived of their legal rights; because the legal rights of 
such securities enter into the securities as parts of them, 
by operation of law. The lawful holder of stock or bonds, 
therefore, own the legal rights given the securities by 
operation of law, regardless of whether he brought them 
on their representations of value in the corporation prop- 
erty, or as having a property value of their own. 

The common method of offering stock and bonds for 
sale, to be understood in its legal «ense, is to offer them 
for sale at a certain price by exhibiting a prospectus de- 
scribing the corporation property; or by exhibiting the 
corporation property itself to the buyer, to show the value 
of the rights represented by the stock in the corporation 
property; and in case the offer is of bonds, it is to show 
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the valne of the rights in action represented by the bonds^ 
against the corporation property. Even though it is 
true that neither stock or bonds are ever offered for sale 
on the value of the rights they represent in the corpora- 
tion property, by exhibiting the corporation property, 
except in rare cases ; and even though it is true that almost 
always, when the securities are offered for sale in their 
legal sense, the corporation property is described by 
means of a prospectus, or otherwise, and not by exhibit- 
ing the corporation property to the buyer ; yet, regardless 
of whether the corporation property is exhibited to the 
buyer, or whether it is merely described to him, the sense 
in which the securities are named in the offer, is the legal 
sense ; and the character of the contract, on describing or 
exhibiting the property, does not change the subject of 
sale. The different methods of offering stock in corporar- 
tion property by describing the property, instead of ex- 
hibiting it, will be considered in connection with the con- 
tract. 

The common method of offering stock or bonds for 
sale, to be understood in the sense of offering property, 
is to offei: them for sale on their market value, or on 
their commercial value, based upon the corporation's 
credit and standing. Sometimes brokers offer such se- 
curities for sale by naming the price asked, and the 
price bid. Such offers of sale are apparently made to 
have the buyer understand that they have a property 
value; but such individual offers do not change the sub- 

(Sec. 8) A chose In action is a riffht to receive or recover «, debt 
for damages, not enforcible without action. Bouvier's Law Diet, p. 311. 
The distinction in the actual rigrhts represented by shares of stock and those 
represented by bonds Is: The former is a right repres^itlng interest in 
indefinite sums of money, not In possession, and the latter is: a right in 
action to recover definite sums of money by actions. Yet both are rights 
In action founded on contracts, and therefore choses in action, because they 
are not founded on torts. Deahler v. Dodge, 16 How. U. S. 622. Noonan v. 
Orion, 84 Wia 269. 
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ject of sale. The only way securities can be given a prop- 
erty valne is by a general market value or an estab- 
lished conunercial value. All other offers amount to 
mere inducements to sell, and do not change the sub- 
ject of sale. If a party offered to sell a horse at a certain 
price, on the claim that somebody offered a certain price, 
it would not establish a market value for the horse or a 
commercial value. It would merely evidence an individ- 
ual opinion, if the statement was true. So, likewise se- 
curities are sometimes offered for sale in their property 
sense, and tl^e profits earned or the dividends or inter- 
est paid are exhibited to the buyer. Such exhibits do 
not change the subject of sale, to an offer to sell the 
securities in their legal sense. The clear intention of 
such exhibits is to induce the buyer to purchase the se- 
curities, by reason of such dividends having been paid, 
and to thereby lead him to believe that the securities will 
advance in their market value, or in their commercial 
value. 

If the above explanation of the difference in the sense 
in which securities are offered for sale is not clear, and 
if it does not fully appear from such explanation that the 
subject of sale is sometimes the securities themselves, 
and sometimes the subject of sale is the rights repre- 
sented by the securities in the corporation property, the 
seller's rights in action to collect his purchase money at 
law, will clearly illustrate the difference in the subjects 
of sale. 

If a party offered to sell shares of stock by exhibiting 
a prospectus describing certain corporation property. 



(Sec 8) When legal terms are obviously used In a different sense 
than their legal sense, then the Intention of the parties shall likewise control. 
PrenU— ▼. DuhUh Btoraffe Co., 68 Fed. Rep. 487. Wadell v. Wadell, 99 Ma 
S88. 
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and at a certain price^ and the seller tendered the delivery 
of a stock certificate for the shares and demanded the 
buyer's money, which the buyer refused to pay; and the 
seller sued the buyer for his money, stating in his suit 
his offer to sell the shares at a certain price, by exhibit- 
ing a prospectus describing the corporation property, 
and his tender of a stock certificate for the shares, and 
the buyer *s refusal to pay ; and if the buyer defended his 
action by saying that the seller did not exhibit the cor- 
poration property or afford him any means of inspecting 
the property, or of knowing whether the corporation 
owned the property or not, or whether the shares repre- 
sented rights in such corporation property or not; such 
an answer would be a clear justification of the buyer's re- 
fusal to pay the purchase money. But, on the other hand, 
if stock was offered for sale on a market valuation given 
it by a public market, and the vendor tendered delivery of 
a stock certificate for shares and demanded the market 
price, and the buyer refused; the vendor could sue the 
buyer and collect his purchase money by proving a ten- 
der of delivery, of the shares of stock, independently of 
any exhibit of the corporation property. 

Section 4. 

When buyers of rights represented by shares of stock 
in certain corporation property know the particular prop- 
erty the corporation owns, and its titles to such prop- 
erty, and its obligations; or have a reasonable opportu- 
nity to know the profits the corporation should earn and 
the dividends that it should pay on his shares of stock; 

(Seo. 8) Intention tp ffovem when securities are offered In their prop- 
erty sense, and other explanations of quality merely evidence Inducements, 
or representations which merely mean to stand In the same relation or rep- 
resentative position of something else. 8 Blaokstone Com. 218, 217. Kent's 
Com. 424, 426, 426. 
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they also know the value of the rights represented by the 
shares of stock in such corporation property, in case the 
corporation is dissolved. And when buyers of rights in 
action represented by bonds in certain corporation prop- 
erty know, or have an opportunity to know, the exact 
property the corporation owns ; they also know the value 
of their rights in action against the corporation property 
to secure payment of their money, represented by their 
bonds. 

But buyers of stock or bonds in their property sense, 
and on their market value, or commercial value, do not 
know, or have any opportunity to know, what property 
the corporation owns, or what its obligations are. They 
do not have any information by which to judge of the 
profits that a corporation should earn over and above its 
expenses, or know what dividends ought to be paid on 
their stock. The value of stock or bonds as property, is 
of a speculative character based upon public opinion of 
the corporation's financial wealth, and its ability to pay 
dividends on its stock, or money obligations represented 
by its bonds. 

It is true that public opinion of what the corporation 
owns, is the basis of the market value of the securities, 
iEuid is a substantial basis of the commercial value of its 
securities. Yet, public opinion is easily changed by re- 
ports of the increase or decrease of the issuing corpora- 
tion's wealth, which may be stimulated by speculators 
upon the market for selfish purposes ; and it is often done, 
to advance or depreciate the market The value of rights 
represented by stock in certain corporation property, is 
a property value that necessarily increases or decreases, 
depending alone upon the actual increase or decrease of 
the corporation property, independentiy of any opinion 
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or commercial valne of the securities. The valne of 
stocks or bonds as property, is therefore controlled by 
public opinion; and the valne of the rights represented 
by the stock in certain corporation property, and the 
value of rights in action represented by bonds against cer- 
tain property, is controlled by the property itself. 

Section 5. 

The law implies a condition precedent to the sale in all 
sales by description. The condition of the sale, is that 
the delivery shall conform to the descriptions; and the 
legal requirements of a delivery, are that the buyer shall 
have an opportunity of inspection, to enable him to deter- 
mine whether the delivery conforms to the contract or 
not. 

When an offer is made to sell rights represented by 
shares of stock in certain corporation property which is 
described to the buyer, instead of being submitted to the 
buyer's examination, the offer is to sell the rights repre- 
sented by shares of stock, by dosoription. or b/deseriL, 
them. The shares of stock in such an offer are not only 
named to be understood in their representative or legal 
sense, but the offer to sell is intended to be understood 
in its technical sense, and not in the ordinary sense of 
an offer of sale. .The sense in which offers of sale are 
properly made, is to subject the thing offered for sale 
to the buyer's examination, for the purpose of enabling 
him to agree with the seller on the price of it; and not 
merely enable him to agree with the seller on his owner- 
ship of it. The offer to sell, therefore, by describing the 
thing to be sold, constitutes a proposition to the buyer 
to agree with him on the price of it from its description, 
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and to leave the qnestion of the seller's ownership of the 
thing described to the seller's ability to deliver it. 

Snch conditions necessarily force the conclusion that 
shares of stock are not only named in the offer to sell in 
their legal or representativ esense, but also, that the offer 
is intended to be understood by the buyer in its technical 
sense, and not in the ordinary sense in which things are 
conunonly offered for sale. The offer to sell being made 
to be understood by the buyer in its technical sense, the 
buyer's acceptance of the offer must necessarily conform 
to the offer ; and be an acceptance of the offer in its tech- 
nical sense. Consequently the buyer's acceptance of the 
offer is to be understood as an acceptance, if he is af- 
forded an opportunity of inspecting the corporation prop- 
erty, that he agrees to buy rights in; but on condition 
that the shares delivered represent rights in the property 
so described. 

The same character of contract obtains, when bonds 
are named in the offer as representatives of rights in 
action against certain corporation property, which is de- 
scribed to the buyer, and not submitted to his examina- 
tion. Bonds are not only to be understood in their legal 
or representative sense, but the entire offer is to be un- 
derstood in its technical or legal sense. Such an offer 
constitutes an offer to sell rights in action against the 
particular property which the bonds represent rights in 
action against; and on condition that the rights' deliv- 
ered by delivering the bonds, conform to the rights de- 
scribed. 

The buyer's acceptance of such an offer must likewise 

(Sec. 5) A condition that is necessary to the consummation of the 
contract is a condition precedent. Benjamin on Sales, Sec 868. Fuller v. 
Dean, 34 N. H. 290. CHhbe v. Benjamin, 86 Vermont 124. If anything re- 
mains to be done before the riffht of property passes to the buyer, a condition 
precedent is Implied that such thins must be done. 2 Kent Com. 496. 
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correspond with the technical sense of the off er, viz., that 
he accepts the off er^ if the delivery is made so as to afford 
him an opportunity to inspect the corporation property; 
and on condition that the rights in action against the 
property so represented by the bonds delivered, conform 
to the rights in action described. 

Such offers and acceptances are not therefore offers 
to sell rights represented by the stock in certain corpora- 
tion property, or rights in action represented by bonds 
against certain corporation property, but are offers to 
sell such rights in the specific corporation described, con- 
ditionally; and the condition is that the rights delivered 
conform to the rights described. And the acceptance of 
such an offer is to be understood as an agreement to buy, 
if the buyer is afforded an opportunity to inspect the 
corporation property, and on condition that the rights 
delivered conform to the description. 

This is what is meant by the authorities in defining 
sales of specific property conditionally, for in such case 
the condition, whatever it may be, must be strictly per- 
formed as a condition precedent to a sale. 

Sbotion 6. 

The common method of making technical offers to sell 
securities in their legal or representative sense is by 
means of a prospectus or other paper describing certain 
corporation property and by asking certain prices for the 
rights so represented. When a seller names certain 
shares of stock or certain bonds for sale at a certain 
price, and exhibits a prospectus or some other descrip- 

(Sec. 6) A conditional sale differs from an executory sale contract 
In the former case, the performance of the contract is suspended to a later 
date. In the later case, the existence of the contract aa well as the perform- 
ance of the contract depends upon a contingency. Story on Sales, Sec. 246. 
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tion of the property as belonging to the issuing cor- 
poration, and the bnyer accepts the offer ; after the buyer 
has accepted the offer, the seller usually delivers a stock 
certificate for the shares and collects the price from 
the buyer. He thereby treats the securities as if they 
had been offered for sale in their property sense, and 
as if the buyer had agreed to buy them as property. 
Such a delivery of securities and payment of the price, 
is not a performance of the agreement to sell and to buy, 
and is not therefore a sale. The offer is to sell the 
rights represented by the shares of stock in certain prop* 
erty described at the price named ; and the acceptance of 
the offer is an agreement to pay the price for the rights 
so represented in the property described. The only way 
such an agreement to sell and to buy could be carried 
into a sale, would be to deliver the shares of stock as a 
constructive deUvery of the rights represented by the 
shares in the particular property described, by exhibiting 
the corporation proi)erty, so as to enable the buyer to 
inspect and to accept the shares, as a constructive deliv- 
ery of such rights; or to refuse their acceptance, if the 
corporation property did not conform to the description. 

It is true that the delivery of shares constitutes a de- 
livery of the rights they represent in any property the 
corporation may own, but they do not constitute any de- 
livery of rights represented by them in any specific prop- 
erty the corporation owns ; unless the buyer is afforded 
an opportunity to inspect the property so as to enable 
him to accept the shares as a delivery of their rights in 
the property. And if the delivery of the rights offered 
for sale is not made, the buyer does not thereby obtain 
what he agreed to buy, or agreed to accept for his money. 

Under such circumstances the buyer does not know 
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whether the corporation owns the property described or 
not; and does not know whether the corporation owns 
anything over and above its debts or not; he does not 
know whether the corporation is able to pay dividends 
on the stock or whether the stock would represent any- 
thing whatever of value in the corporation property in 
case the corporation was dissolved. It is true the buyer 
has possession of the shares of stock, and such possession 
should operate as a constructive possession of the rights 
represented by them in any profits the issuing corporation 
might earn; and in any property the issuing corporation 
might own in excess of its debts, in case it was dissolved. 
But, that is not what the seller gave the buyer to un- 
derstand he would sell him for his money by the terms 
of the offer. Such an offer and acceptance constitutes 
an agreement to sell and to buy rights in certain prop- 
erty; and it is the duty of the seller to (deliver such 
rights, as a condition precedent to his right to the money ; 
and he does not discharge his obligation by delivering 
the possession of something that might deliver the pos- 
session of such rights or might not deliver the possession 
of anything. 

The same intention follows offers and acceptances of 
rights in action against certain corporation property de- 
scribed, which are represented by bonds, that obtains 
when stock rights are named as the subject of sale. There 
is no distinction in the intention of the offer. The only dis- 
tinction in the two forms of securities is the distinction 
in the particular rights they represent. Shares of stock 
represent rights in certain corporation property, and 
bonds represent rights in action against certain corpora- 
tion property. 

The law of contracts contemplates an understanding of 
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the transaction by parties in the same sense, and also con- 
templates each party's rights to understand that he gets 
what he agreed to accept from the other. 

When a buyer is given to understand that he is to 
receive the rights represented by certain securities in 
certain corporation property, but is not afforded an op- 
portunity to understand that he gets the rights he agreed 
to accept for his money, there is no contract and no sale. 
The law of sale contracts, like other contracts, contem- 
plates an understanding between the parties in the same 
sense; and unless there is such an understanding or an 
opi)ortunity to understand, there is no contract and no 
sale. The result of such a transaction is that there is 
no sale and no title passes to the purchaser. The identity 
of the subject of sale and of delivery is referred to 
hereafter and its influence in the contract formation is 
fully discussed. 

Section 7. 

The legality of a usage or custom is the prerequisite 
to its being recognized as lawful. It has been repeatedly 
asserted by the courts that a custom or usage, to be valid, 
must not be contrary to the law. 

Usage cannot create a contract when there is none. It 
is only where the parties may create a contract, either ex- 
pressed or implied, that usage is admissible to establish 
the terms of the contract. 

Usages or customs are universally repudiated by the 
courts when they are opposed to or in conflict with the 
common law or with the statutes. 

Bules or customs are inadmissible to contravene the 
clear and unambiguous statutory provisions or well- 
established rules of public policy or to oppose or alter 



46 

legal principles arising out of any state of facts so as to 
make the rights or liabilities of individuals other than 
they are iat common law. 

These observations are so patent upon their face, and 
80 necessary to observe the principles of law, as well 
as statutory provisions, that if the law was otherwise, 
the law would be made to conform to any caprice that 
might be indulged in, however violative of the established 
principles of property rights or personal rights. All 
authorities universally concur in these general proposi- 
tions so that it does not seem either profitable or useful 
to make any further comments on the subject matter. 

Thompson v. Riggs, 5 Wall TJ. S. 63. 

Cincinnati 1st Natl. Bk. v. Birkett, 100 U. S. 686. 

And all of the authorities in all of the states that 
are cited in any of the text books on usage, and such 
rules are so universal and uncontradictory that we deem 
it a waste of time to cite them in detail. 

The principle also applies in the construction and 
legal import of contracts. When judicial construction 
has fixed to a contract a certain meaning and defined the 
rights and obligations of the parties thereunder, such 
legal effect or import, cannot be varied by proof of a 
usage giving to the contract a different meaning. 
Am. Ency. of Law, Vol. 29, 2 Ed., p. 437. 
U. 8. V. The Brooklyn, 46 Fed. Rep. 132. 

And a very large number of authorities therein cited. 

(Sec 7) It is the aasent of two or more persons competent to contract, 
founded on a sufficient legral motive, inducement or consideration to omit 
to do anythiniT or to do somethinflr. Chitty on Contracts, p. 8. A mutual 
assent of the parties embracinir the entire contract. Blliaon v. Henthaw, 4 
Wheat U. S. 226. Mutual Ina, Co, ▼. Young, 23 Wall. U. S. 86. 



CHAPTEB 6. 

Thb Genebal Law of Deuyisby. 
Section 1. 

The objects, purposes and usages of a delivery are to 
give the buyer the use and control of the thing he buys, 
exclusively of the seller's use and control, and of all other 
persons ; and to thereby fix the exclusive title and owner- 
ship in the buyer. The law recognizes two forms of 
delivery. But both are intended to vest a buyer with the 
title to the thing he buys, and to give him the right to its 
exclusive use and enjoyment. 

When the thing offered for sale is actually turned over 
into the buyer 's possession, it is said to be an actual de- 
livery; and when the thing offered for sale is to remain 
in the possession of the seller, or in the possession of 
third parties, or is not for any reason to be delivered iato 
the custody and possession of the buyer, the seller must 
deUver some paper or other evidence of the buyer's title 
or ownership ; or must give the buyer something to rep- 
resent his ownership of the thing offered for sale, as a 
constructive delivery. In such case whatever may be 
delivered and accepted by the buyer and understood as a 
representative of his ownership of the thing he agreed 
to buy, is a constructive delivery, and not an actual de- 
livery. 

It is true that shares of stock have no existence except 
in the fiction of the law, and they are delivered by deliv- 
ering a certificate, and the delivery of a certificate is a 
symbolical delivery of the shares. This we regard, al- 
though unimportant in the present discussion, as an ac- 
tual delivery of the shares. 
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A delivery in pursuance of a contract, regardless of the 
form t)f delivery, must always be so made as to enable 
the buyer to accept it as being the thing or representing 
the exact thing that he agreed to buy. A delivery and 
acceptance involves the co-operation of the buyer and the 
seller, just as the formation of a sale contract involves 
their co-operation. It is the seller's duty to deliver the 
thing that he offers to sell in such a manner as is contem- 
plated in the offer, and as will enable the buyer to accept 
it as the identical thing he agreed to buy. And it is the 
duty of the buyer, when the thing is so tendered for deliv- 
ery to accept it. If either party defaults in the perform- 
ance of his duty, such default, like defaults in the forma- 
tion of a contract, operates as a release of the other 
party's obligation to perform the contract. 

The law of mutuaUty appUes to the deUvery and ac^ 
ceptance of the thing offered for sale, just as it applies 
in the formation of a contract to sell and to buy some 
particular subject of sale. The fundamental principle, 
that neither party is bound, if both are not bound, has 
application in the law of delivery and acceptance, in per- 
forming contracts, as it has in the formation of contracts. 

Section 2. 

If a party offers to sell shares of stock at a certain 
price, by either exhibiting or describing the corporation 
property to evidence the value of the rights represented 
by the shares, the intention of the offer is to have the 
buyer understand that he will get the rights represented 
by the shares in such certain corporation property; and 

(Sec. 1) The delivery and aooeptance are concurrent acts. Tledman 
on Sales, Sec. 112. There may be receipt without acceptance and an accepts 
ance without a receipt. Black on Sales, 2nd Bd., p. 22. 
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that such rights are to be constructively delivered, by the 
delivery of the shares. 

If a party so offers to sell the rights represented by 
certain shares of stock in certain corporation property 
that is exhibited to the buyer, or that he is afforded an 
opportunity to examine for himself, the offer is intended 
to be understood by the buyer as an offer to sell the 
rights represented by the shares in the property so ex- 
hibited. And it is also to be understood that such rights 
are to be constructively delivered by the delivery of the 
shares representing them; because the buyer knows, or 
has had an opportunity to know, what the corporation 
owns. Under such offers of sale, a tender of the delivery 
of such shares of stock, is a good delivery in perform- 
ance of the offer; and if the buyer refuses to accept 
the shares and to pay his purchase money, the seller 
could sue and recover pursuant to such tender, because 
the buyer knows that the shares represent the property 
rights he agreed to buy. 

If a party offered to sell rights represented by the 
shares of stock in certain corporation property, at a 
price, and described the property to the buyer, the buyer 
would likewise understand that the rights represented by 
the shares of stock in such certain property, was the 
thing offered him for his money, and he would also un- 
derstand that such rights were to be constructively de- 
livered by the delivery of the shares. 

But the tender of the shares without affording the 
buyer an opportunity to inspect the corporation prop- 
erty would not be a constructive delivery of the rights 
represented by the shares in the property described ; be- 
cause the buyer would not know, or have any opportu- 
nity to know, whether the corporation owns the prop- 
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erty or not. Under such a tender of delivery, the seller 
could not sue and collect his purchase money, if the buyer 
refused to pay ; for the buyer could deny any delivery or 
tender of delivery of the rights represented by the shares> 
and such denial would be a good defense to his obligation 
to pay. 

As has been heretofore stated, the delivery of bonds 
in their representative capacity, occupies the same posi- 
tion in the offer of sale as when stock is named in the 
offer. There is no distinction in the construction of the 
offer ; and the only distinction in the offer is the distinc- 
tion between the rights represented by the stock, and the 
rights repres^ited by the bonds, viz : the first represent- 
ing rights in the corporation profits and property, and 
the second representing rights in action against the cor- 
poration property. 

The delivery of stocks or bonds as representatives of 
rights in certain corporation property, or as representa- 
tions of rights in action against certain corporation 
property, is in the class of constructive deliveries, and not 
actual deliveries. When actual deliveries are made, viz : 
when the subject of sale is actually turned over into the 
buyer's possession, the buyer has an opportunity to in- 
spect it, and it becomes his duty to inspect the thing 
in his possession; and his acceptance of it without in- 
spection would doubtless estop him from denying that it 
conformed to the contract; or, otherwise, from denying 
his agreement to accept it, instead of what he agreed to 
buy at the same price, and under the implied contract to 
buy, arising out of his acceptance. 

But in constructive deliveries, the subject of sale is 

(Seo. 2) The buyer has a right of inspection. Benjamin on Sales, 
6th EkL 695. Doane v. Dunham, 66 Dl. 612. Pieraon v. Orooka, 115 N. Y. 539. 
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not tnmed over into the actual possession of the buyer, 
and he is not charged with knowing that the delivery 
of something that is representative or constructive of 
what he agreed to buy is, in fact, a representative or 
constructive delivery. Authorities universally agree that 
unless the delivery is so made as to afford the buyer an 
opportunity of inspection, the delivery is not complete, 
and the seller is not free from default for want of de- 
livery. 

SBonoN 3. 

The essential purpose of a delivery is to give the 
buyer the exclusive use and control of what he buys in 
place of his money. That which is recognized in law as 
giving him such exclusive use and control is the owner- 
ship of the thing offered for sale, and is evidenced by 
its title. The essential of a delivery is the power to use 
and control what is bought, and that use and control 
follows the ownership. It is unimportant, as a matter 
of delivery, whether such power to use and control is 
given the buyer, by his having the actual custody of the 
thing sold, or whether it is given the buyer, while it re- 
mains subject to the rights and use of the buyer. 

When a party has the possession of what he buys, its 
use and control is exclusively vested in him; but when 
the possession of what is sold is to remain in the seller, 
then his right to its exclusive use and control must be evi- 
denced by the seller's obligation to hold it subject to 
the buyer's rights; and must also evidence the buyer's 
power to control the profits, or other uses to which it may 

(Sec. 2) The contract determines whether the delivery is actual or 
constructive. Peterman on Sales, Sea 104. When actual delivery cannot 
be made, for any reason, then the parties intend a constructive delivery 
Thomdyko v. Bath, 114 Mass. 116. Carter v. Wittard, 19 Vick. 1. Delivery 
Is incomplete without inspection. Cole v. Bryant, 73 Mass. 297. Pullmcm 
Palace Car Co. v. Metropol. 8tr. Co,, 167 U. S. 94. 
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be pot, as fully and oomidetely as if it was in his own 
possession. 

This is why such deliveries are called constractive de- 
liveries instead of actoal deliveries ; and by reason of the 
fact that the benefit of the delivery is to be enjoyed by 
the buyer as folly and freely as if the buyer had the 
actual custody and possession of the subject of sale. 
While the effect of the delivery, whether it is an actual 
or constructive delivery, is to give the buyer the benefit 
of all profits or usefulness of what he buys, if he does 
not have such benefits, the delivery is insufficient. 

While the ri^t to the use and benefit of the subject of 
sale is the general purpose of the delivery, whether it 
is actual or constructive; yet, sometimes the delivery 
operates to evidence the sale, or to evidence the perform- 
ance of an agreement to sell and to buy. When the offer 
and acceptance do not so evidence the buyer's imderstand- 
ing of the thing offered for sale in the same sense that 
the seller understands it, under such circumstances, if 
the delivery is so made as to enable the buyer to un- 
derstand the thing offered for sale in the same sense 
as the seller does ; then the effect of the delivery is to cre- 
ate a mutual understanding and to thereby form a sale 
contract, as well as to perform it. 

There is no better illustration of facts in which the 
delivery is necessary to give the buyer an understand- 
ing of the subject of sale, than arises in an offer to sell 
rights represented by shares of stock in certain corpora- 
tion property that is described to the buyer, and not sub- 
mitted to the buyer's examination. Under such offers 
of sale, when accepted by a buyer, it is clear that the 
buyer does not understand the rights represented by 
the shares in the particular property so described in the 
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fiame way, and in the same sense that the seller under- 
stands the ownership of the property. Then the delivery, 
if lawfully made, of the rights represented by the shares 
of stock in the property so described, has the effect of 
providing the buyer with an opportunity of knowing what 
the corporation owns, and of knowing whether the rights 
represented by the shares exist in the particular property 
described or not. The effect of the delivery in such case, 
is to evidence a like understanding of the buyer and seller 
in the subject of sale, as well as to give the buyer the use 
and control of what he buys. It not only illustrates the 
principle, but it illustrates the want of any sale whatever 
under such circumstances, xmless the delivery of the 
rights represented by the shares in the corporation prop- 
erty described is in fact made, by exhibiting the corpora- 
tion property. 

Bonds named in an offer of sale in their representa- 
tive sense, illustrate the necessity of such deliveries 
equally ; and a failure to exhibit the corporation property, 
in delivering the rights in action represented by the 
bonds against such property, evidences a lack of mutual 
understanding of the security, the buyer gets for his 
money. 

Section 4. 

There are two important matters to be considered in 
every sale. They are the ownership of the thing to be 
sold, and the value of the thing to be sold. However 
valuable the thing to be sold may be, if the seller has no 
title to it, the buyer cannot acquire any title by its de- 
livery; and if the seller has a good title, but the thing 

(Sec. 8) The purpose is to place the sroods at the disposal of the 
buyer. Benjamin on Sales, 6th Ed., Sec. 679. Story on Sales, 4th Bd., Sec. 
801. A failure to deliver to form the contract falls to create a contract. 
Tiedeman on Sales, Sec. 197. 
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itself its worthless, the buyer's receipt of its delivery 
would afford him no consideration for his money. 

The important things in every sale are the seller's own- 
ership of what he offers to sell, and its value. The own- 
ership is known by its titles, and the value of the thing 
is determined by its quality. The title to any thing, in- 
cludes aU rights to its exclusive use and control; and 
^the quality of the thing includes all elements of identity 
that enter into the usefulness or profit of the thing. 
Sometimes the seller assumes the responsibility of de- 
livering a good title to the buyer, and the buyer assumes 
responsibility as to the quality or value of the thing; 
and sometimes the seller assumes the responsibility of 
both title and quality ; and sometimes the buyer assumes 
responsibility for the seller's title, as well as the quality 
of the thing to be sold. 

These different obligations between the seller and the 
buyer in concluded sales, are termed warranties, and 
caveat emptor. If it appears by the terms of the con- 
tract that the seller assumes the responsibility of his 
title to what he sells, or of the quality or value of what 
he sells, the law implies a warranty of the title, or of the 
quality, or of either. But, if the contract shows an in- 
tention on the part of the buyer to assume the respon- 
sibility of the title, or of the quality, or of both, then 
the law of caveat emptor applies, and there is no war- 
ranty, the buyer assumes his own risk of what he gets for 
his money. The intention of the parties is to be deter- 
mined by their offers and acceptances, in a presumed pur- 
pose, that each party will have an opportunity to under- 
stand the title and quality of the thing, in the same sense 
that the other does. 

The authorities have laid down certain rules to deter- 
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mine the intention and responsibility of the parties. It 
is said, ^among other things, that sales by description of 
the property and tities, imply a warranty of both title 
and quality; and that sales by inspection, or where the 
buyer is afforded an opportunity to inspect the property 
itself, and the seller's evidences of titie to it, are gov- 
erned by the law of caveat emptor, and no warranty is 
implied of either title or quality. The rule is that when 
the thing is described by the seller, both as to title and 
quality, he warrants the buyer that he is telling the 
truth in his description, for the law assumes that all men 
are truthful, and that they intend to warrant the buyer 
that they have the titie, and own the proper, as described. 

When a party offers to sell something, and he exhibits 
it to the buyer's inspection, and his evidences of titles, 
the law assumes the buyer knows what he has a right to 
know, viz : what the titles are, as well as the quality of 
the thing offered for sale ; and if he buys it he does so, 
freed of any warranty, and at his own risk, under the 
law of caveat emptor; and if he is not afforded an op- 
portunity to know the titles, or the quality of the thing, 
the law implies a warranty of either or both, according 
to the representations made. In the same sense, there- 
fore, the law may charge the buyer with assuming his own 
risk as to the value of the thing, and may charge the 
seller with an implied warranty of the titie to the thing; 
or the obligations of a warranty, or the law of caveat 
emptor may apply in reverse order, depending whoUy 
on the mutuality of understanding of the titie, or of 
the quality as evidenced by the contract. 

If the rights represented by shares of stock in cer- 
tain corporation property are offered for sale by exhib- 
ing the corporation property, and the corporation's evi- 
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dence of title to the property, the law of caveat emptor 
applies both as to the title to the property, and as to the 
quality of the rights represented by the share in such 
property. But in such case, if the buyer is afforded an 
opportunity to examine the corporation property, but is 
not afforded any opportunity to examine the corpora- 
tion's title to it, viz: (if the corporation property consists 
of real estate or part in real estate, the record title evi- 
dences the corporation's title; and if the corporation 
property consists of personal or mixed property, the cor- 
poration's possession of the property and outstanding 
obligations, evidences the title), an implied warranty 
arises that the corporation owns the property according 
to its claim of ownership. So in reverse order, if the 
buyer is afforded an opportunity to examine the cor- 
poration's titles, but is not afforded an opportunity to 
examine its property, to thereby be enabled to determine 
the value of the rights represented by the shares in such 
property, an implied warranty will arise in favor of the 
buyer, to the effect that the seller 's claim, as to the quality 
of the property the corporation owns, is true. 

When the rights represented by the shares of stock in 
certain cotporation property, are described to the buyer, 
both as to the title and quality of the property, an im- 
plied warranty arises, both as to the title and quality of 
the rights so offered for sale. If property and the cor- 
poration's evidence of title are submitted to the buyer's 
examination or inspection, under offers of sale, and the 
buyer accepts the shares pursuant to such inspection, the 
implied warranty will be thereby satisfied. If such right 
of inspection goes to the title and not to the quality of the 

(Sec. 4) A statement of incidents relative to facts as distinguished 
from personal knowledge of facts. Bouvier Law Diet. 



57 

corporation property, the implied warranty will be satis- 
fied as to one and not satisfied as to the other. If the 
buyer is not afforded an opportunity of inspection, pur- 
suant to sales by description, either as to the title or qual- 
ity, there is not only no formation of any warranty, but 
no contract ; because there is no meeting of the minds of 
the parties in the necessary understanding of the rights 
so represented by the shares in the same sense, so as to 
create a contract. 

K, however, under such an offer of sale, the delivery 
is made by exhibiting the corporation 's evidence of title, 
but not the property itself, so as to exhibit the evidence 
of quality, and the buyer accepts the shares of stock, the 
contract would thereby be formed; because they would 
be a meeting of the minds as to the ownership of the 
property, and the warranty would arise as to the qual- 
ity of the property, as a condition subsequent and not a 
condition precedent. 

When stock is offered for sale in its property sense, 
as to offer it on a public market value or commercial 
value; and the shares of stock having such commercial 
value or market value are delivered to the buyer, the law 
of cavecU emptor applies, as to the value of the stock but 
not its titles ; for the buyer is afforded the same oppor- 
tunity to know the market value of the shares or com- 
mercial value that the seller is. 

In using shares of stock to illustrate the warranty ob- 
ligations of the seller and buyer, we do so to simplify our 
statements. But if bonds are named in place of stock, 
and in the sense above described, the obligations assumed 
by the buyer and the seller would be the same. 

(Seo. 4) A buyer, havlnff fair opportunity to Inspect the goods before 
the sale, applies the maxim of caveat emptor, as to any deftets disoemable 
unless there is an express warranty. Ency. ox Law, 2nd Bd., Vol. 80, p. 146. 
McVeaffh t. Meeaeramtth, 6 Cranch. (CC) 816. 



CHAPTEE 7. 

Sai^ Gontbaots and Wabbakxhs. 

Section 1. 

Sale contracts and sales are different names meaning 
the same thing. They each mean that the title or owner- 
ship of the subject of sale has passed from the seller to 
the buyer. Sales are usually named, to be understood, 
as the act of selling something; and sale contracts are 
usually intended to evidence the fact that a sale is made 
and that the title has passed to the buyer. Sale con- 
tracts are names that the law gives to a meeting of the 
minds of the seller and buyer in a like understanding of 
each other, and in an assent to the exchange of owner* 
ship, in the same sense ; and sales are names employed in 
commercial transactions to pass the title of something 
from one party to another, in consideration of money. 

The only evidence of a sale, therefore, is the evidence 
of a sale contract; and when there is no sale contract, 
there is no sale. The law automaticaUy enters into 
all sale transactions that are so formed as to meet its 
requirements. Consequently, if sale transactions are not 
so engaged in that the law of sales can enter into the 
transaction, there is no sale, no contract, and no title to 
anything passes. Such transactions are not merely void- 
able, but are absolutely void. If the sale transaction is 
so formed as to meet the legal requirements of a formal 
sale contract, in all of its essential parts, but through 
misrepresentation or deceit that goes to the quality and 
not to the title, the sale is made and the title passes ; but 
misrepresentations may avoid the contract as between 
the parties. Such contracts are not void, but are merely 
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voidable, on proof of fraud or deception in inducing the 
contract 

There are a great variety of subjects of sale and, cor- 
resx)ondinglyy a great variety of offers of sale and of ac- 
ceptances ; and a corresponding variety of contract forms, 
and executions of the contract forms. The authorities 
have classified such a variety of sales under thre.e heads ; 
on the theory that all sale transactions are within one or 
the other of such classifications. The classification of 
sales are as follows : 

(a) Sales of Specific Property (things) uncondi- 

tionally. 

(b) Sales of Specific Property, conditionally. 

(c) Sales of Property Not Specific. 

Such a classification of sales involves a corresponding 
classification of sale contracts, as evidenced by the fol- 
lowing sale contracts. 

When shares of stock are named for sale, at a price, 
and the corporation's property, and its title to the 
property, is exhibited to a buyer, and a buyer accepts 
the offer, the contract is a sale contract of the rights rep- 
resented by the shares in such certain corporation prop- 
erty, imconditionally. This is because the contract evi- 
dences a like understanding of the thing offered to the 
buyer for his money and of the terms of the offer and 
acceptance, and in the same sense. The subject of sale 
is a specific subject of sale, because the buyer is afforded 
an opportunity to examine the corporation's property 
and its titles to it, and is thereby charged with know- 
ing the specific property in which the shares represent 
rights. The buyer is also charged with knowing the law, 
and that the corporation has a lawful right to retain 
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« 

possession and control of the corporation property, sub- 
ject to the rights represented by the shares ; and is also 
charged with knowledge that the shares are to be deliv- 
ered, not actually, but by certificates, symbolical of the 
shares, and that there is to be a constructive delivery of 
the right the shares represent, in such corporation prop- 
erty. 

When shares of stock are named, in an offer of sale 
on a market value of the shares, or on a commercial value 
of the shares, and a buyer accepts the offer, the offer 
and acceptance evidences an executory sale contract of 
the shares not specific. The reason is, that the shares 
of stock themselves are named as the subject of sale, and 
not the right they represent in any specific corporation 
property. The shares are not named in the offer as rep- 
resentatives of any certain property, but are named as 
having a commercial value or a market value of their own, 
independently of any particular property the corporation 
may own. It is true that the market value or the com- 
mercial value of the shares is evidenced by the general 
worth of the corporation, but such market value or com- 

(Sea 1) Implied warranties only arise from the nature of the trans- 
action, or the relative situation or otrcumstances of the parties. Am. Ency. 
of Law, 2nd Bd., Vol. 30, p. 185. (This authority has no reference to the 
oorporation's implied warranty of stock, as that warranty inheres In the sub- 
ject of sales.) A warranty is a collateral undertaJclncr in an express con- 
tract Hogans y. Plimpton, 11 Pi6k. Mass. 99. An implied warranty rises 
out of the legal intention of the parties. Bncy. of Law, 2nd Bd., Vol. 30, p. 
11(9. It is not necessary that the party actually intended to warrant, if the 
representations were made to influence the party. It is equivalent to a war- 
ranty. Sweet y. Bradley, 24 Barb. N. T. 549. The question is not whether a 
party actually intended to warrant, but is whether he made afflrmatiye 
statements or representations as to the conditions of an article or merely 
expressed an opinion. Harriffan y. Advance Thresher Co., 81 S. W. Rep. 252. 
The assent necessary to a contract must be a mutual assent of both parties. 
Where one party assented to the several terms that the other party did not 
assent to, in the same sense, no contract is formed. KJeinhana y. Jonea, 37 
U. S. App. 186. If there is a divergence in anything which partakes of the 
substance of the contract, there is no legal agreement and the court has no 
power to speculate on mere assumptions. Karl Bank y. Hall, XT. 8. 50. Bx- 
press and implied contracts are equally binding, conformable to the legal 
intention of the parties. Hertzoq v. Bertttog, 29 Pa. St. 456. (Contracts 
which lack authority or support of law are void. Abbot's Law Dla Bishop 
on Contracts, Sec. 457. Contracts that have no force for want of legal suffi- 
ciency are void. Bouvler's Law Die Abbot's Law Die Bishop on Contracta 
Seo. 457. Fraud does not render a contract void, but merely voidable^ at 
ttie option of the defrauded party. Foreman v. Bigeloic Cliif., U. S., 641. 
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mercial value does not evidence the corporation 's owner- 
ship of any specific property. The contract merely evi- 
dences the number and kind of shares having such mar- 
ket or commercial value, but does not separate them from 
other shares of like kind. The contract evidences a meet- 
ing of the minds of the parties in the same understanding 
of the number of shares to be sold, but not in the exact 
shares. Consequently, the contract is executory and not 
executed. The execution of the contract remains to be 
performed by the delivery of the shares having such mar- 
ket or conunercial value. 

When shares of stock are offered for sale at a price, 
and certain corporation property and the corporation 
title to the property is described to the buyer, and the 
buyer accepts the offer, the offer and acceptance evidence 
a sale contract of specific property, conditionally. It is 
self-evident that the subject of sale is the right repre- 
sented by the shares in the specific property described; 
but the corporation's title to such property is not per- 
sonally understood by the buyer, nor does he assume to 
understand it in the same sense that the seller does. It 
is self-evident that the rights represented by the shares 
of stock in such specific property cannot be sold by de- 
livering the shares of stock, except on condition that the 
corporation owns the property described. The buyer also 
is given to understand by the contract that the corpora- 
tion is to retain the possession and control of the prop- 
erty described, and that the rights in such property are 

(Sec. 1) When specific things are sold and delivered without condi- 
tions, the sale is of specific property unconditionally. Van Winkle v. Crowell, 
146 IT. S. 42. Benjamin on Sales. Sec. 813, S17. When the sale Is of a 
specific thinff, subject to some conditions to be performed, the sale is of 
apecfflc property conditionally. Foster ▼. Ropes, 111 Mass. 10. Tiedeman 
on Sales, Sec. 87. When a party agrees to sell a certain thing, without 
specifying the particular thing, or the portion of a larger mass of things, the 
sale is of things not specific. Merrill v. Honeytoell, 13 Pick. 218. Bailey ▼. 
Smith, 48 N. H. 141. Kimberly v. Patchen, 19 N. Y. 330. etc. 



62 

to be delivered constructively with the delivery of the 
shares. Such a delivery is not constructively made un- 
less the buyer is afforded an opportunity to inspect the 
corporation property and its titles, and on condition that 
the corporation owned the property described. Bonds 
named in either of such offers of sale, on being accepted 
by a buyer, evidence the same contract rights of the par- 
ties as shares of stock ; the only distinction being, that the 
rights represented by bonds are rights in action against 
the corporation property, and not in the corporation 
property. 

Neither stock or bonds are offered for sale in their le- 
gal representative sense by exhibiting the corporation 
property and its titles to the buyer, except on rare occa- 
sions; yet, if they are so offered for sale, the contract 
formed by such offer and acceptance will evidence a like 
understanding of the subject of sale and the terms of sale, 
and in the same sense. The contract so formed and exe« 
cuted instantaneously passes the title to the rights repre- 
sented by the shares of stock in such specific corporation 
property unconditionally. 

By such forms of contract it will be seen that sales of 
rights represented by stock in certain corporation prop- 
erty may be made conditionally, and unconditionally ; and 
that sales of stock or bonds may be made as having prop- 
erty rights, not specific. 

Section 2. 

The subject of sale and the terms of the offer and ac- 
ceptance of the offer are component parts of the sale con- 
tract. If the subject of sale and the terms of sale evidence 

(Sec. 1) General rule in this class of sales Is that it is necessary that 
an appropriation of the thincr aold to the contract is necessary to execute 
the contract and pass the title to the buyer. Morrison v. Woodley, 84 BL 192. 
Ligthouae v. Buftalo Third Nat'l Bk,, 162 N. Y. 336. 
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a like understanding of the entire contraot, by the seller 
and bnyer, and in the same sense ; the contract is executed 
and the sale is made, and the title instantaneously passes 
from the seller to the buyer. The delivery or payment, 
under such circumstancesy does not enter into the forma- 
tion of the contract, or the execution of it. The delivery 
and payment are pure performances of the contract. 

If such an offer and acceptance evidence a like under- 
standing of the sul^ject of sale and the terms of sale, but 
do not evidence a like understanding of the contract as an 
entirety and in the same sense, the contract is formed, 
but not executed; and the title does not pass, imtil all 
component parts of the contract, evidence a like under-' 
standing between the parties in the same sense. Under 
such circumstances the contract is not executed, but is an 
executory contract to be executed, when such understand- 
ing is had. 

If the subject of sale and the terms of the offer and ac- 
ceptance, do not evidence a like understanding of the sub- 
ject of sale or of the terms of the offer, or of the accept- 
ance, the sale contract is neither formed or executed. If 
such an undertaking is anything, it is merely a conditional 
agreement to sell and to buy ; on condition that the con- 
tract will be so formed and executed, by supplying such 
facts as will evidence an understanding of the omitted 
parts in the formation of the contract; and as will evi- 
dence a like understanding of the entire contract when so 
formed, in the same sense. 

When stock or bonds are offered for sale on a mar- 
ket value, or on a commercial value, and a buyer accepts 
the offer, the contract is fully formed; because the sub- 
ject of sale and the terms of offer and acceptance evi- 
dence a like understanding of the entire contract ; yet it 
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does not evidence a like understanding of the particu- 
lar securities to be delivered to the buyer, because the 
seller has not yet idetnified and separated such securities 
from others of like kinds. The contract therefor is an 
executory contract to sell and to buy a certain number 
of securities ; and to be executed as a sale contract when 
the particular securities are delivered. The securities 
are not named in the offer, in their legal representative 
sense, but are named in a commercial or property 
sense; and the offer to sell, is not made to be under- 
stood in any technical sense, but in a property sense. 
The acceptance by the buyer charges him with so under- 
standing the offer, for buyers are charged with knowing 
any market value of the securities or any commercial 
value of them, as well as the seller does; but the seller 
must deliver the securities, before the buyer will under- 
stand the exact securities he will own. 

When certain shares of stock are offered for sale at a 
certain price, by exhibiting the corporation property and 
its titles to such property, to the buyer's inspection; and 
if a buyer accepts the offer, the contract is not only fully 
formed, but it is also executed; and the title in such case 
immediately passes to the buyer, of the rights represented 
by the securities. The delivery and payment, in such case, 
is merely a performance of the contract, and is no part 
of the formation of the contract, or of its execution. The 
delivery, under such circumstances, does not afford the 
buyer any information as to the rights represented by 
the securities, in the specific property, that he does not 
have. The securities are not delivered as property, but 
merely as an evidence of the buyer's right to the prop- 
erty. Such an offer to sell is intended to be understood 
by the buyer as an offer to sell the rights in the property 
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exhibited to him, that the securities represent; and the 
offer, naming the securities and exhibiting the property, 
is to be understood by the buyer in its representative 
sense. It is a sale of specific property rights uncondition- 
ally ; because the property, out of which the rights repre- 
sented by the securities are offered for sale, is subject to 
the buyer 's examination, so as to enable him to accept, or 
reject the purchase, at the time of the offer, or be forever 
concluded from complaining afterwards. 

Conditional sales are not sale contracts at all; they 
never can become sale contracts, except by the perform- 
ance, or by a removal of the conditions, to form and exe- 
cute the contract. When a party offers to sell rights 
represented by stock in certain property described by the 
seller, and not exhibited for the buyer's examination or 
inspection; it is plain that such an offer and accept- 
ance does not evidence a like understanding of the sub- 
ject of sale. The seller describes property in which he 
offers to sell rights, but the buyer does not understand 
that the corporation owns the property, as the seller does. 
The contract is not, therefore, either formed or executed 
imtil the buyer is given to understand what the corpora- 
tion owns, as the seller understands it; so as to enable 
them to agree to sell and to buy, in the same sense and 
understanding. Until the subject of sale is so mutually 
understood, no sale contract is formed, or executed, and 
no sale is made. Such contracts are termed sales of spe- 
cific property, conditionally. 

In sales of specific property conditionally, the delivery 
must be so made as to form the contract as well as to ex- 

(Sec. 2) Sale contracts of stock are erovemed by the same contract 
elements as apply in contracts generally. Ehicy. of Law, Vol. 26. p. 856. 
The same certainty as to the subject of a contract in the sale of stock exists 
as in the case of contracts generally. /. D. 
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eoate it. When the delivery of rights represented by 
shares of stock is made, by exhibiting the corporation 
property to the bnyer, and its titles to such piroperty ; such 
an exhibit evidences the formation of the unformed part 
of the contract, and the execution of the contract as an 
entirety. The delivery in such case operates to execute 
the sale contract as well as to perform it. 

SsonoN 3. 

Sale contracts sometimes imply a collateral warranty 
contract, of the seller's title, of the quality of the subject 
of sale ; and sometimes the sale contract implies the buy- 
er 's assumption of the seller's title and of the quality of 
the thing offered for sale ; and sometimes the contract im- 
plies a warranty of the seller's title or of the quality of 
the thing offered for sale, and the buyer's obligation to 
assume, responsibility for either the title or the quality, 
under the law of caveat emptor. 

The intention of the parties, as ^evidenced by their con- 
tract, controls the question of whether there is a warranty 
of title and quality, or of either title or quality ; it also de- 
termines the question of whether the buyer takes the 
property under the law of caveat emptor, as to the title 
and the quality, or as to either the title or the quality, of 
the thing to be sold. If by the terms of the contract it 
appears that the seller assumed the responsibility of his 
title and of the quality, of the thing offered for sale ; or 
of either the title or the quality of the thing to be sold, 
the buyer will not be charged with knowing what the sell- 
er 's title is, or the quality of the property, and can only 
rely upon the seller's warrant of both. 

(Sec. 2) An executed contract conveys a chose In possession. An 
executory contract conveys a chose In action. 2nd Black. Com. 448. A 
contract performed on one side only is not executed. Chicago, etc., Ry^ Co. 
y. Wabiuh, etc., Ry, Co., 27 U. S. App. 1. 



67 

Collateral warranty contracts of titles and qaality and 
caveat emptor. 

The authorities have laid down the general role that an 
implied warranty will arise on executory contracts, and 
that buyers will be charged with assuming the seller's re- 
sponsibility as to his title and the quality of the goods, 
when the contract is an executed sale contract. The in- 
tention of the authorities is to have it understood that 
contracts evidencing conditional sales of specific proper- 
ty, and evidencing sales of property not specific, also evi- 
dence an intention of the seller to assume the responsi- 
bility of his own title, and of the quality of the goods. In 
sales of specific property imconditionally, the contract 
evidences an intention to charge the buyer with assuming 
the responsibility of the seller 's title and of the quality of 
the goods uner the law of caveai emptor. Warranties 
arising out of executory contracts, however, do not neces- 
sarily include a warranty of quality. It appears that the 
intention of the authorities is to include both executory 
contracts and conditional agreements to contract as im- 
plying a collateral warranty, at least as to the title. 

Regardless, however, of any legal name of contract im- 
dertakings, the principle is well settled that the evidence 
of a collateral warranty, or the application of the law 
of caveat emptor, is determined by the intention of the 
parties, as evidenced by their contract undertakings. The 
clear intention of the parties is to imply a warranty of 
title and of quality, pursuant to offers to sell the rights 
represented by securities in specific property conditional- 
ly; and that the sale of stocks or bonds not specific, im- 

(Sec. 3) An Implied warranty Is a contract Implied by law collateral 
to and rlalns out of an expressed contract. Ency. of Law, Vol. 15, p, 1212. 
Benjamin on Sales, 6th Ed. 610. In every sale there is an Implied warranty 
of peaceable possession equivalent to warranty of title. Story on Sales, 4tn 
Ed. 967. 
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plies a warranty of title to the security, but not a war- 
ranty of the quality of the securities. The quality of the 
securities, when sold as property, is their market value or 
commercial value, and such valuations are open to the un- 
derstanding of the buyer and seller alike. A considera- 
tion of the intention of the parties, as evidenced by the 
subject of sale, under the different forms of offers and 
acceptances, clearly distinguishes the application of a 
warranty and the application of the law of caveat emptor. 

When the rights represented by the shares of stock in 
certain corporation property are offered the buyer, and 
the buyer is offered a reaisonable opportunity of examin- 
ing the corporation 's property and its titles to such prop 
erty, and the buyer afterwards accepts the offer, the con- 
tract clearly evidences an intention on the part of the 
seller to afford the buyer an opportunity to determine the 
question of title and quality for himself. The buyer, by 
accepting the offer, after having an opportunity to under- 
stand the seller's title and property qualification, evi- 
dences an intention to assume the responsibility of both 
the title and quality. It is therefore impossible to say 
that any intention is evidenced to create a warranty of 
title or quality ; on the contrary, the intention is clearly 
evident that the buyer exercises his own judgment as to 
both the title and quality, and the law of caveat emptor 
clearly applies. The contract so formed is an executed 
contract for the sale of rights in specific property uncon- 
ditionally. 

If, under offers of sale, the buyer is not afforded an 
opportunity to inspect the corporation property, or its 

(Sec. 3) Where a vendor impliedly warrants g^oods sold without any 
opportunity to inspect, especially when sold by description, or where the con- 
tract is executory. Ency. of Law, Vol. 16. p. 229. English v. Spokane Com. 
Co.. 57 Fed. Rep. 461. Caveat Emptor not applicable, where no opportunity 
of inspection is afforded. Jonea v. Jttst, L. R. 3 B. 204. 
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title to the property, the sale would be a conditional sale, 
in respect to that in which the buyer was not afforded 
an opportunity of inspection; and an unconditional sale 
with respect to that in which he was afforded an oppor- 
tunity of inspection ; and a warranty would arise on the 
contract as to that in which no inspection was afforded 
and caveat emptor is implied, wherein an inspection was 
afforded. If the contract is conditional, on the seller ^s 
exhibiting the title when delivery is made, it is necessary 
to exhibit the title in order to form the contract as well 
as to execute it. Yet the law is, that a warranty will be 
implied even though the contract may be afterwards 
formed and executed by the delivery, because it was not 
originally engaged in by submitting the title to the buy- 
er 's examination at the time of the offer; and, because the 
buyer, at the time of his acceptance of tlje offer, was not 
chaTged with an 'intention to assume responsibility, as 
to the seller 's title. 

When shares are offered for sale at a price, and the cor- 
poration property and its titles are described to the buyer, 
and neither is exhibited for thie buyer's examination, if 
the buyer accepts the offer, the transaction evidences a 
conditional agreement to sell and to buy. The offer of 
sale evidences an intention to have the buyer rely upon 
the seller's statement as to his title and the quality of the 
property rights represented by the shares or stock that he 
offers to sell. The buyer, by accepting such an offer, 
could not be charged with an intention to assume responsi- 
bility for the corporation 's title to the property described^ 
or as to the quality or earning power of such property. 
Therefore, the contract or agreement, if afterwards car- 

(Sec. 3) Babcock v. Trice, 18 111. 420. Oallagher v. Warring, 9 Wend. 
N. T. 20. A warranty of quality follows executory sales. CarMon ▼. Irom- 
bard, 72 Hun N. Y. 254. 



70 

ried into a sale contract, shows a clear intention to create 
a collateral warranty of the title and quality of the rights 
so represented by shares of stock. Such intention is 
apparent when the offer and acceptance is a conditional 
agreemen to sell and to buy, if the agreement is carried 
into effect, and the intention must determine the question 
of there being a warranty, or of the application of the law 
of caveat emptor. 

Such conditional agreements to sell and to buy are ab- 
solutely void as sale contracts unless the conditions im- 
plied by law are strictly performed ; yet, when so strictly 
performed, the terms of the conditional agreement enters 
into the contract, and evidences the intention, with rela- 
tion to a warranty of what the seller agreed to sell. 

When shares of stock or bonds are offered for sale on 
their market value, or their commercial value, and a buy- 
er accepts the offer, the contract clearly evidences an in- 
tention to warrant the title to the securities, but not the 
quality. The buyer accepts the seller's statement as to 
his ownership or title to the securities he offers to sell; 
but the buyer has the same opportunity to know the mar- 
ket value, or the commercial value, of the securities, that 
the seller has. The contract, therefore, evidences an in- 
tention on the part of the buyer to assume responsibility 
as to the quality or value of the securities, under the law 
of caveat emptor. 

Section 4. 

When a buyer accepts an offer to sell rights represent- 
ed by shares of stock in certain corporation property that 
is described to the buyer, and pays his purchase money 

(Sec. 3) The Implied warranty exists both as to title and quality if 
a legal Intention is evidenced from their acts and expressions at the sale. 
Fiffge Y. Hill, 61 Iowa 480. A party cannot deny the intention of his own acta 
and saylnffs. Robinson v. Harvey, 62 111. 88. 
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on receipt of a stock certificate, symbolical of the shares ; 
but without knowing or having any opportunity to know 
whether the corporation has any title to the property de- 
scribed, the receipt of a stock certificate is not a construct- 
ive delivery of the rights represented by the shares certi- 
fied in the property described. No contract is thereby 
either formed or executed, no sale is made and no title 
passes thereby from the seller to the buyer of the rights 
represented by the shares in the property described. Such 
an agreement implies a condition precedent to the sale, 
viz: that the delivery shall conform to the description, 
that the shares of stock shall be delivered as they were 
described. When shares of stock are described as rep- 
resentatives of rights in certain corporation property 
that is to remain in possession of the corporation, the 
parties understand that the rights so represented, are to 
be constructively delivered with the shares. A delivery 
charges the seller with the duty of delivering the thing, so 
as to enable the buyer to accept it as a compliance with the 
contract, by affording the buyer an opportunity of inspec- 
tion. The delivery of a stock certificate is not a delivery 
of the rights represented by the shares in certain cor- 
poration property, unless the buyer is afforded an oppor- 
tunity to inspect the property. On affording the buyer an 
opportunity of inspection, he can accept or reject the 
shares, according to the fact as to whether they represent 
rights in such certain property or not. Some authorities 
hold that a buyer, on paying out his purchase money on 
a certain conditional contract, if the seller has failed to 
perform the conditions, may have his election ; either to 
waive his right of damages for failing to perform the con- 
ditions, or to sue for a breach of the implied warranty. 
Other autjiorities hold that there is no warranty, because 
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there is no contract; and, as a warranty is a collateral 
contract, arising out of an express contract, and as an ex- 
press sale contract has not been formed, a collateral war- 
ranty is impossible. We think the latter is the better au- 
thority. Certainly there cannot be an implied warranty 
collateral to a contract that has not been formed or exe- 
cuted. 

It is clear that the seller 's offer to sell, under such cir- 
cumstances, is a conditional offer, and, until the condition 
is performed, the offer cannot be a binding offer of sale. 
The only way that the offer can become binding is to re- 
move the condition by performing it. Until the condi- 
tion is performed, the sale contract is not formed or 
executed ; and, until the contract is fully formed and un- 
derstood, in the same sense, it cannot be an executed con- 
tract. But neither the offer to sell or the implied offer to 
warrant is binding until such offer is accepted, so as to 
form an executed sale contract, according to the offer. 
Until there is such an acceptance as will form an express 
contract, there cannot be a collateral warranty contract 
implied, either of the title or of the quality of such rights. 

We are fully satisfied that a buyer's right of action for 
money paid, under such a conditional offer to sell, is an 
action in assumpsit for breach of promise to sell and de- 
liver according to the conditions of the offer. If the 
buyer can prove a premeditated purpose and intention to 
obtain his money, without intending to perform the con- 
ditions of the offer, then an action in deceit and for dam- 
ages could be maintained. Even though such an offer 

(Sec. 4) On the seller's failure to deliverp in performance of a con- 
tract, the buyer may have his right of action for breach of contract, regard- 
less of whether the contract is conditional, executory or executed. Lanerffan 
y. Buford, 148 U. S. 581. Where the purchase price has been paid the damage 
is the difference between the contract price and the market value. Mo. Coal 
Co. V. Pomeroy, 8*0 111. App. 144. Barnard ▼. Conger, 6 McLean IT. S. 497. 
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and acceptance is in itself a conditional agreement, or 
contract, it is not the contract that the parties intended 
to engage in. They intended to engage in a sale contract 
of the rights represented by the securities in certain prop- 
erty, and the agreement they made was merely an agree- 
ment that they would form and execute such a sale con- 
tract, but failed to do so. The transaction is a condi- 
tional agreement to sell and to buy the rights represented 
by the shares of stock in certain corporation property. It 
implies an agreement to warrant the corporation's title 
and the quality of the rights when the agreement is per- 
formed, and the sale contract of such rights is fully formed 
and executed. Until the sale contract is so formed and 
executed, the implied warranty of title and quality is not 
formed or executed. When shares of stock are sold, in 
their legal representative sense, in certain corporation 
property, then there is an implied warranty of title and 
quality of such rights ; and a breach of such warranty will 
give the buyer a right of action on the warranty. Until a 
contract, containing a condition precedent to the sale, has 
been executed, by a performance of the condition, if the 
buyer 's money is obtained on such offers, his right of ac- 
tion is for breach of performance of the condition prom- 
ised to be performed, or for fraud and deceit in obtain- 
ing the buyer's money. 

Section 5. 

Collateral warranties are always warranties of title or 
of quality, or of both title and quality. A collateral war- 
ranty is not an expressed warranty unless the parties put 
the warranty into expressed terms. It arises out of an 

(Sec. 4) Where the sale Is conditional, a« by description, and th« 

delivery is necessary to form and execute the contract, the action is not for 

a breach of warranty, but for breach of contract. Benjamin on l^es. 
Sec. 601. 
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expressed contract by operation or implication of law, ac- 
cording to the intention of the parties, as evidenced by 
their contract. In sale contracts a collateral warranty 
is implied if the contract evidences an intention of the 
seller to warrant. If the contract does not evidence an 
intention of the seller to warrant either the title or qual- 
ity, the buyer takes the property under the law of caveat 
emptor. 

Sales contracts necessarily evidence a collateral war- 
ranty, or the buyer's assumption of the title and quality, 
under the law of caveat emptor. An application for 
shares of stock, at a certain price, when accepted by the 
corporation, is a purchase contract instead of a sale con- 
tract The applicant is the moving party in applying 
for stock, instead of as in sales, wherein the seller is the 
moving party in offering to sell. The transaction is the 
same in effect, for it amounts to an exchange of money 
for rights in property represented by shares of stock, in 
such property as may be acquired. In sale contracts of 
existing property rights, the offer is to sell rights repre- 
sented by shares of stock in property that the corporation 
then owns. It is a difference in the construction of the 
contract and not a difference in the principles involved 
in the contract when properly construed. 

In applying for shares of stock, the law implies an un- 
derstanding by the buyer, of the corporation's power, title 
or right to issue the stock applied for. Consequently, a 
corporation's acceptance of an application does not evi- 
dence a warranty of what the buyer applied for ; because 
that which he applied for was rights in property to be ac- 
quired. The buyer does not thereby assume the corpora- 
tion's responsibility to apply the rights, so represented, 
in any property it acquires, or that the corporation will 
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hold the property, subject to such rights. When the cor- 
poration accepts an application, it thereby assumes the 
responsibility of undertaking to acquire property and to 
hold the property subject to the rights represented by its 
shares of stock outstanding. 

The intention of the parties, evidenced by an applica- 
tion for stock, is that the buyer assumes the responsibility 
of acquiring title to the rights represented by the stock, 
and the corporation, by accepting the offer, assumes re- 
sponsibility for the quality of the stock and that it will 
apply its property to the rights represented by the stock. 
Therefore,' when shares of stock have been issued by a 
corporation, there is a collateral warranty of the quality 
of the shares. Such warranty legally follows the shares 
into whosever hands the shares may be assigned, inde- 
pendently of the form of the contract by which the shares 
are acquired; if lawfully acquired, the holder thereof 
also holds the collateral warranty of quality, viz : That 
the issuing corporation will hold its property and busi- 
ness subject to the rights represented by the shares of 
sto(^. 

There is no collateral warranty of quality accompany- 
ing the execution of bonds. The obligations of the cor- 
poration, evidenced by bonds, are conclusively fixed on 
the execution and delivery of the bonds ; and nothing re- 
mains for the corporation to do but to pay the obligation, 
which is a performance of the contract, and not any part 
of the formation of the contract. 

The stockholder, who is deprived of his right to inspect 
the corporation property and accounts, without justifiable 

(Sec. B) The application for stock and the offer to sell stock, when 
accepted, constitutes a contract founded on a money consideration by which 
the general property In the subject of sale is transferred from the seller 
to the buyer. Benjamin on Sales. 6 th ESd., Sec 1. 
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cause, has a right of action for breach of warranty, as con- 
clusively as an action will lie for the breach of an express 
warranty. Although such right of action has not, so far 
as we know, heretofore been taken, yet the right to take 
such an action is undoubted. 

The authorities agree that an exchange of property is 
governed by the same law as the sale of property. The 
principle is, that each party exchanges titles with the other 
party for property instead of one party exchanging a 
title to property for money. An application for rights 
represented by stock is an application to exchange money 
for such rights; and the act of effectuating such an ex- 
change necessarily involves the exchange of title to such 
property rights as the stock represents, for moeny. The 
application of a collateral warranty and of the law of 
caveat emptor, therefore, necessarily applies, according 
to the intention of the parties in an application contract 
for stock the same as in a sale contract, for* property 
rights represented by stock. 

(Sec. 6) In sales for particular purpose, not equally understood by 
the buyer, an Implied warranty of the seller that the thins will meet the 
purposes intended will arise. Benjamin on Sales, 6th Bd., Sec. 661. Story on 
Sales, 4th Bd., Sea 871. In executed sales, the common rule of law is caveat 
emptor, and there is no implied warranty of quality. MoClung v. Kelly, 21 
Iowa 608. In executed sales, unless there is an express warranty, caveat 
emptor applies. /. D. 



CHAPTER 8. 

apfugation of the law of sales ik the sale of stocks 
and bonds and in the sale of bights in pbopebtt bepbe- 
sented by stock, and bights in action against pbopebty 
bepbesented by bonds. 

Section 1. 

In applying the law of sales to the sale of anything, the 
intention of the parties must control the terms of the sale 
contract ; and the terms of the sale contract must evidence 
a completely formed contract, fully expressing the inten- 
tion of the party, and must evidence a meeting of the 
minds of the parties, according to their intentions, in the 
same understanding of the terms of the contract so 
formed, and in the same sense. 

This being, as we believe, a correct statement of the 
application of the law of sales, as announced in substance 
by all authorities ; the first consideration of the applica- 
tion of the law of sales to the sale of anything, is to ascer- 
tain the intention of the parties, from their acts and un- 
dertakings, and to see that such intentions are expressed 
in formal contracts and executed. Therefore, when a 
party names shares of stock, issued by a certain corpor- 
ation, in his ofifer of sale, and at a certain price, by describ- 
ing an amount of property and the corporation's title to 
the property ; and a buyer accepts such an offer of sale, the 
clear intention of the parties, evidenced by such an offer 
and acceptance, is to sell and huy the rights in the prop- 
erty described, that the shares represent. It evidences an 
intention that the corporation is to retain the property 
and management of the business, subject to the rights rep- 
resented by the shares of stock. The offer and acceptance 
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do not evidence a fully formed contract expressing such 
intention, but the contract must be fully formed so as to 
express such an intention ; and the terms of the contract 
must evidence an understanding of its terms in the Same 
sense before a sale of the property rights, so represented, 
can be made, or any title thereto can pass to the buyer. 

In order to express the intention of the parties in con- 
tract terms, that evidence an understanding of the con- 
tract terms in the same snse, the terms of the of^er and 
acceptance must be substantially as follows : 

The seller offers to sell rights in the property described 
which are represented by the shares of stock named in 
the offer, and that have a collateral warranty of quality 
in the corporation property and business ; and must offer 
to exhibit the corporation property and its titles to the 
buyer, so as to evidence a like understanding of the form 
of the contract ; and must offer to deliver the rights rep- 
resented by the shares in the property described when 
deUvering the shares ; and when buyers accept such offers, 
the delivery must be made by delivering the rights in the 
property described, and of the quality described with the 
shares, but on condition that the deUvery conforms to 
the description; a buyer's acceptance of the delivery, 
pursuant to such an offer of sale, evidences the complete 
formation and execution of a contract in the same un- 
derstanding of its terms, and in the same sense. 

The buyer's acceptance of a delivery made in con- 
formity to such an offer of sale, evidences a fully 
formed sale contract of such rights, according to the in- 
tention of the parties ; and evidences an understanding of 
the contract, so formed, as an entirety, in the same sense. 
The titles to the rights, so evidenced by the shares of 
stock, are in the buyer ; and the buyer has an implied war- 
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ranty from the corporation of the quality of the shares, 
viz : that the corporation will hold the corporation proper- 
ty and manage its business subject to the rights repre- 
sented by the shares of stock. 

Such offers of sale are so commonly made, and the buy- 
er *s money is so commonly obtained, without the forma- 
tion or execution of any sale contract, of the property 
rights offered for sale ; that we deem it important to show 
in what particulars the sale contraxjt is neither formed or 
executed, and why the buyer gets nothing for his money. 

Such sale contracts are in the classification of sales of 
specific property conditionally; because the corporation 
property and the rights in such property are particularly 
described ; but the contract is not formed in a like under- 
standing of the property the corporation owns, and can 
not be executed until it has been so formed. 

Parties may offer to sell rights represented by shares 
of stock issued by certain corporations and having an ac- 
companying warranty of title, by exhibiting the corpora- 
tion's property and its titles to the buyer. In such case, 
a buyer *s acceptance of the offer evidences a fully formed 
contract, and the delivery of the shares with a construct- 
ive delivery of the rights in such corporation property 
(the title), represented by the shares ; and the delivery of 
the shares, is also accompanied by a collateral war- 
ranty of the quaUty of such rights by the corporation. 
Such contracts are classified as sales of specific property 
unconditionally, for the title passes on acceptance of the 
offer. There are two reasons why such contracts are un- 

(Sea 1) The contract does not exist unless the parties assent thereto, 
and In its terms, in the same sense. Parsons on Contracts, Vol. 1, 6tb Bd., 
Seo. 476. It is only a contract when the offer is met by an acceptance which 
corresponds with it entirely and adequately, in the same sense. /. D. 476. 
The subject matter being stock, in a legal representative sense, or bonds, in a 
like representative sense, or such securities, in a property sense, means a like 
understanding of the subject corresponding to the offer. 
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important in this work, except as illustrationsy viz : Be- 
cause they are seldom, if ever, employed, and, if they 
shonld be employed, the law of sales would be fully com- 
plied with, except in one particular. It is doubtful if buy- 
ers understand the fact that certainly exist, viz: That 
all shares issued by a corporation are accompanied by a 
collateral warranty of quality. 

The same thing can be said with relation to the sale of 
stocks on a market value of the shares, or on a 
commercial value, except that such sales of securities are 
very common. When a party offers to sell securities on a 
market value or a commercial value, and the buyer ac- 
cepts the offer, the contract is fully formed, but not exe- 
cuted. Buyers understand, or are charged with under- 
standing it, if the securities have a market value or a com- 
mercial value, and what the value is, as well as the seller. 
They also understand that the delivery of the securities 
themselves will give the buyer power to sell them again, 
if he so elects, on their market or commercial value. The 
reason the contract, although fully formed in a like un- 
derstanding, is not fully executed, is that the particular 
securities have not themselves been separated out of the 
common mass and applied to the contract so formed. Con- 
sequently, when the securities are delivered, they are 
then applied to the contract, and, on acceptance by the 
buyer, the sale contract is executed and the title to the 
particular securities passes to the buyer. The delivery 
of shares of stock, pursuant to such a contract, likewise 
carries a collateral warranty of quality, but not of title. 

(See. 1) The existence of an express contract and of a collateral 
warranty contract, if in actual existence or not, depending upon the intentions 
evidenced by the express contract. Maryland v. Baltimore, etc, .R, Co., 22 
Wall. U. S.- 105. An implied warranty from the acts and expressions of the 
parties may arise without the actual intention of the seller, for a seller 
cannot escape the intention his lan£rua«re declares. Blncy. of Law, Vol. 16, p. 
1216, 2nd Ed. A seller cannot deny tBe intention of his own language. 
RoMnaon v. Harvey, 82 Ul. 58. 
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Such sales are classified as sales of property (the securi- 
ties being offered as property) not specific; they do not 
become specific when the contract is formed, and only be- 
come specific when the contract is executed by their de- 
livery. 

We have illustrated the above contract forms of prop- 
erty rights, represented by stock, separately from prop- 
erty rights, represented by bonds, because the rights 
represented by bonds are different, but the form of con- 
tract and the execution of the contract are the same 
whether bonds are named as the representative of rights 
or shares of stock. The only difference, is in the rights 
represented by bonds ; such rights being rights in action 
against the corporation property, instead of rights in the 
corporation property. Our statement, with relation to the 
formation and execution of sale contracts of property 
rights represented by stock, is intended to apply equally 
when the rights are represented by bonds, with one ex- 
ception, viz : There is no collateral warranty of quality 
accompanying the original execution of bonds. The de- 
livery of a bond is a complete execution of the corpora- 
tion's obligation. Nothing remains for the corporation 
to do, but to perform the obligation of the bond so ex- 
ecuted. 

Sbotiok 2. 

When corporations accept an application for shares of 
stock, the intention of the corporation and of the appli- 
cant, is that the corporation warrants the applicant or 
other holder of the shares in the free enjoyment of the 
quality of the shares; for without such an intention or 

(Sea 1) Securities sold in a property sense. Imply a collateral war- 
ranty of quality of stock, but not of bonds. People's Bank v. KurtM, 99 Pa. 
344. Utley v. Donnellson, 94 U. S. 29. 



82 

warranty, the shares would be worthless. The contract 
also evidences an intention that the buyer accepts the 
rights represented by the shares, under the law of caveat 
emptor. Certainly, it cannot be claimed that the rights 
represented by shares of stock would be valuable unless 
such rights had the quality given them by the corpora- 
tion's earning profit, and ownership of property, in case 
it is dissolved. Even if the corporation did earn profit 
and own property, such facts would be valueless to the 
buyer, unless he was granted the free use and control of 
the rights represented by his stock in such profits and 
property, or was warranted in the free enjoyment of the 
quality represented by his stock. The title to stock is 
worthless without having the qualifications of rights in 
certain profits and property and worthless to the holder 
unless he is enabled to enjoy the free use and benefit of 
such profit and property. 

Although a warranty of the quality of shares of stock 
is clearly intended in an application contract, the exact 
terms of the warrant, like the exact terms of a condi- 
tional sale contract of rights represented by stock, are 
not clearly understood. When the terms of a warranty 
are put into express terms, like the terms of a sale con- 
tract, when expressed^ such terms exclude any implied 
terms of warranty. 

The fact that the terms of an implied warranty of 
quality of the shares of stock have not been accurately 
understood has been taken advantage of by dishonest 
managers of corporations, and has resulted in greater 
general wrong-doing than the failure to execute condi- 
tional sale contracts of rights represented by stock. 

(Sec. 2) The buyer has no personal control over the quality of stoclq 
and there Is an implied warranty that the seller will furnish the exact quantity 
sold. Dixon V. Fletcher, 8 M. ft W. 14«. 
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The wrong not only affords corporate managers en- 
couragement to cheat stockholders out of much of the 
profit that belongs to them, but it also encourages them 
to engage in ultra vires transactions with the corpora- 
tion's capital, and to appropriate the profits therefrom 
to their own use. 

Since the corporation does not convey or covenant to 
hold its property and money subject to the rights of its 
stockholders ; and does not warrant its stockholders in the 
free enjoyment of their rights to know what profit is rep- 
resented by their stock, the corporate managers are able 
to handle the corporate property and money with as much 
secrecy as if stockholders had no right to know anything 
about it. Corporate managers are thereby able to charge 
the public exorbitant prices* for their goods, and appro- 
priate the profits to their own use. If corporate man- 
agers are honest with their stockholders and with the 
public, it will not prejudice them if the corporation en- 
gages in express conveyances of the rights represented 
by its stock, and express warranties of its stockholders' 
free enjoyment of their rights. If corporate managers 
are dishonest, in either respect, their stockholders then 
have expressed power to enforce an understanding of 
what belongs to them, and the payment of the profits 
their stock represents, and to thereby protect themselves. 
It is equally practicable for a corporation, on accepting 
an application for shares of stQck, and on issuing a cer- 
tificate therefor, to warrant the stockholder in the free 
enjoyment of the rights represented by such shares, as . 
it is practicable to execute a bill of sale of property and 

(Sec. 2) The corporation cannot avoid the meanin^r of the terms of 
their certificates, that the buyer is entitled to the rigrhts they represent. 
Implied warranties are not conclusions drawn by the jury, but are inferences 
or conclusions of law pronounced by the court upon admitted or proven 
facts. Osgood Y. Letoia» 18 Am. Dec. 817. 
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expressly warrant the title or quality of the property 
conveyed. 

The lawful terms of a stock certificate and of the cove- 
nants of property rights and warranty of quaUty; also 
an assignment of the rights represented by shares of stock 
carrying such covenants and warranty of rights; also a 
conveyance of the rights represented by shares of stock, 
are fully illustrated in the following forms : 



FOBM 1. 

Certificate No No. of Shares 

Stock Cbbtificatb. 

For and in consideration of One Dollar ($1.00) and 
other consideration, receipt whereof is hereby acknowl- 
edged, the undersigned corporation hereby sells, conveys 
and warrauts such rights in its profits, business aud prop- 
erty as are represented by (name the number of shares 
of stock; AND HBBBBY CEBTiFiES that (name the buyer) is 
the owner of said shares, in the legal representative 
sense of the shares; and hereby warrants the owner 
thereof, the payment of his just profits in dividends, so 
represented by said shares, and his right to inspect the 
corporation property, titles, business, accounts and bal- 
ances, at all times, that do not unjustly interfere with its 
business. 

Witness the hand and seal of said corporation, on au- 
thority of its Board of Directors, this (date), (place). 

(sbal) 

Tendered for Public Use. 



(Sec. 2) Presumptions of law are Irrebutable presumptions neoes- 
sarlly drawn from certain facts. Am. Ency. of Law, 2nd Bd., Vol. 22, ik 
1284. (A corporation Issuinsr a stock certificate could have no other purpose 
than to give the stockholder the rlerhts represented by the certificate.) 
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AsSIONMJfiNT. 

The (name the stockholder) in consideration of (name 
the consideration) in hand paid by (name the assignee ), 
receipt whereof is hereby acknowledged; the assignor 
hereby sells, assigns and delivers said assignee,, his legal 
representatives and assigns, the (name the nnmber of 
shares), in their legal representative sense; and hereby 
conveys the rights represented by said shares in and to 
said corporation profits, business and property, under 
the said corporation's warranty thereof; and the assignor 
hereby warrants himself to be the true and lawful owner 
of said shares of stock and of the rights they represent 
in said corporation's profits, business and property, and 
that he has good right and lawful authority to sell and 
convey the same. 

(Execute the assignment in the ordinary manner.) 

Tendered for Public UseJ 



It is very clear that the legal intention of corporations, 
on issuing shares of stock, is to afford the buyer the en- 
joyment of the rights the shares represent in the corpora- 
tion's profits, business and property. And it is also very 
clear that, inasmuch as the corporation is to retain the 
corporation property and profits, and to manage the 
corporation business, the rights in such profits, property 
and business, represented by shares of stock, cannot be 
delivered except by a constructive delivery ; and it is also 
apparent that the delivery of a stock certificate is not a 
constructive delivery of the rights represented by its 
shares in the property remaining in the possession of the 
corporation. It does not evidence such ownership unless 

(Sea 2) There la an implied warranty of peaceable possession in 
every sale which is equivalent to a warranty of title. 2 Kent's Com. 478. 
Sohuler on Personal Property, 2nd ESd., 879. 
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the ownership is expressly conveyed by the terms of the 
certificate. 

The foregoing stock certificate and f 6rm of assignment 
is not intended to, in any manner, change the usual stock 
certificate, except to add to the stock certificate as ordi- 
narily printed, the corporation's conveyance and war- 
ranty of the quality of its shares of stock, so certified. 
The warranty of quality, when a corporation issues a 
stock certificate, is clearly implied by operation of law; 
and the advantage to the corporation of putting the war- 
ranty into expressed terms, serve two purposes. One is, 
that when there is an expressed warranty, there *is no 
implied warranty; and, by putting the warranty into ex- 
pressed terms, the buyer is apprised of the exact terms 
of the warranty, and the corporation thereby, correspond- 
ingly increases the value of its stock. The certificate 
operates to fix the terms of the warranty, so that no mis- 
understanding of the respective rights of the corporation 
or its stockholders can arise. 

The aa^ignment on the back of the certificate is not in- 
tended to, in any manner^ change the ordinary method of 
assigning the certificate except to add that which the law 
implies in selling anything, viz : that the seller owns what 
he ofifers to sell. It does not add any obligation to any 
assignor of a stock certificate, but puts his obligation into 
expressed terms, and thereby increases the value of the 
certificate in his hands as commercial paper. There is 
always an implied warranty of title when anything is of- 
fered for sale, unless the buyer has an opportunity to 
examine the vendor's evidence of title and to thereby 
assume the vendor's ownership, under the law of cavetU 
emptor. 

The right to interests in something is not ownership. 
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Titles are the only evidence of ownership. If a deed or 
hill of sale did not convey an interest in the property de- 
scrived, hut merely conveyed rights to such interests in 
the property, the delivery of such a deed or hill of sale 
would not give the buyer any title or make him the owner 
of such interest. Neither does a stock certificate, that 
does not convey the rights in the corporation property 
that the shares represent, give the stockholder any title to 
such rights, or mxike him the owner thereof. 

Yet, when a party accepts a deed or hill of sale or stock 
certificate, he does so to acquire the titles to the property 
described, or property interests in the property described 
and represented hy the deed, the hill of sale or the stock 
certificate. 

This is why a stock certificate must convey the rights 
(title) in the corporation property that the shares repre- 
sent, and warrant the stockholder's free enjoyment 
thereof; just as a deed or hill of sale mu^t convey the 
title to the property it represents, and warrant the huy- 
er's free enjoyment thereof. Neither a deed, a hill of sale 
or a stock certificate, that does not convey title to prop- 
erty, or interests in property, conveys nothing. A right to 
such title is not an ownership and may never ripen into 
an ownership or title hy conveying the title. 

Section 3. 

When corporations are seeking capital, by obtaining 
subscriptions for shares of their capital stock, they are 
forced to accept subscriptions for such sums as subscrib- 
ers are willing to pay. 

But when corporations have accumulated an amount of 
property, or money, or both, that gives the rights repre- 
sented by shares of stock a fixed valuation, the common 
pactice is, to offer to sell the rights, so represented by 
shares, on their value in the corporation property. Cor- 
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porations can demand a price for such rights, that cor- 
respond to the value the rights represented, instead of 
accepting such snms as subscribers are willing to give 
for shares, in anticipation of the corporation's acquiring 
property that will make the rights valuable. When a cor- 
poration offers to sell rights represented by shares of 
stock in certain corporation property, at a price, and 
describes the corporation property, and its titles thereto, 
and also describes the stoc^ representing rights in such 
property; a buyer, who accepts such an offer, must do so, 
on condition that the corporation owns the property, as 
described, and has the authority to issue the shares of 
stock, as described. 

A sale contract must be so formed as to evidence a like 
understanding of the component parts of the contract, 
viz : The subject of sale and the terms of the offer and 
acceptance ; and unless a like understanding of the parties 
is evidenced by the contract, it is not fully formed, and 
until it is fully formed, it cannot be executed, so as to evi- 
dence a like understanding of the contract as an entirety 
and in the same sense. 

Clearly, the thing offered the buyer for his money, is 
the value of the rights represented by the shares of stock 
in the specific property described. If the corporation 
owned the property described, yet if the shares of stock 
were not legally issued as described, the buyer would not 
get such rights, because the stock is the means of pre- 
scribing the rights it represents. On the other hand, if 
the shares of stock were lawfully issued, as described, but 
the corporation did not own the property described, the 
rights represented by the shares, although valid, would 
be valueless. 

Clearly, therefore, the subject of sale is the rights in 
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the property described; and the shares described are 
merely the means of representing such rights and con- 
veying them. 

The subject of sale, and the rights represening and 
conveying it, having been described to the buyer, it is 
necessary to exhibit the corporation property and its 
titles, a7d the corporate org^zation, TvideiZg its au- 
thority to issue the shares ; to afford the buyer an oppor- 
tunity to understand the subject of sale, as the seller does, 
in order to form the contract. On such an infection by 
the buyer, he is bound to accept the delivery, on condi- 
tion that it complies with the description ; and he has a 
right to refuse its acceptance if the corporation titles and 
property, or the corporate organization and authority 
to issue the shares, do not conform to the description. 

It is clearly impracticable to sell rights represented by 
shares of stock in certain corporation property, by ex- 
hibiting the corporation's property and its titles, its or- 
ganization and its authority to issue shares of stock, for 
the reasons above explained. The only practical way of 
negotiating sales of rights represented by stock in certain 
corporation property is by description. Yet, it is not 
practicable for corporations to execute conditional sale 
contracts of rights represented by shares in certain cor- 
poration property, and at a certain price, by describing 
the property, and the corporation's title to it and the 
stock and the corporation's authority to issue it, in the 
offer. of sale; and to bind buyers to accept such offers, 
even by exhibiting the corporation's property and its 
titles to it and its organization and authority to issue its 
shares, for the buyer 's inspection. The reason is, that the 
buyer will not turn his purchase money over to the cor- 
poration on the chance that it wUl afford him such right 
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of inspection, and on condition that, by inspection, he will 
find the corporation's property and organization conform 
to the description. And a corporation cannot afford to 
submit its property, titles, and its evidence of organiza- 
tion to the buyer's inspection without having some means 
of enforcing the purchase contract, after having incurred 
the labor and expense of providing such inspection. 

The only way to execute conditional sale contracts, that 
is practical and safe to both the corporation and buyer, 
is to execute a contract with a trustee, by giving the trus- 
tee power to receive and hold the purchase price, subject 
to the corporation's performance of the covenants and 
conditions of the contract ; and power to return the pur- 
chase money in default of compliance with the conditions 
and terms of the contract ; power to retain the contract, 
evidencing the corporation 's covenants to hold the prop- 
erty and its titles and accounts, subject to the rights rep- 
resented by shares of stocks and subject to the warranty 
of the stockholder's free enjoyment of his right to inspect 
its property and titles, and its accounts, and business 
transactions; and to secure its co-operation with stock- 
holders in aid of such inspection, at all times, that do not 
injuriously interfere with its business, or the rights of its 
other stockholders ; and also to secure the payment of the 
correct profits represented by said shares of stock when 
declared in dividends in favor of the lawful holder of 
said shares, or any of them. The Trustee must also have 
power to issue certified copies of such conditional bill of 
sale as memorandas thereof, and to evidence the corpora- 
tion's organization and the specific property owned by 
it. Such conditional bill of sale may be in the following 
form: 
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FOBM 2. 

Contract No No. of Shares . . • . 

Conditional Bill op Sale op Bights in Pbopbbty, Ebp- 

BBSENTBD BY ShABBS OP StOCK, WITH WaBBANTIBS OP 

Title and Quality. 

Name op the Cobpobation, State Obganized, Authob- 
IZED Capital Stock, Ejnd op Shabes (If Mobe Than 
One Ejnd), Numbeb of Shabes Authobized, and Pab 
Value of Each Shabb. 

Know Att. Men by These Pbesents, that the (name the 
corporation) to be hereinafter called *' Vendor/' for and 
in consideration of One Dollar ($1.00), in hand paid by 
(name the Trustee), to be hereinafter called *' Trustee,'' 
together with its services, as hereinafter mentioned ; re- 
ceipt whereof is hereby acknowledged, the Vendor hereby 
sells and delivers to said Trustee the (name the total num- 
ber of shares), as above described, and as representatives 
of rights in the Vendor's profits, business and property, 
hereinafter described, at the date of description; and 
hereby conveys the rights in its said profits, business 
and property, so represented by said shares, and in any 
property it may hereafter own; and warants to said 
Trustee the free enjoyment of the rights so represented ; 
but in trust, however, to secure the Vendor's promise, as 
hereinafter made, to sell its said shares of stock in their 
legal representative sense, and as representatives of its 
profits, business and property, as hereinafter described, 
at the dates of description, and according to the terms 
hereof ; also to secure each buyer his rights to inspect the 
Vendor 's organization and authority to issue said shares 
of stock and the buyer's rights to inspect its property and 
its titles thereto, money, accounts, demands and balances^ 
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80 described ; and to secure each buyer the delivery of any 
of said shares of stock, so issued as above described, and 
as representatives of rights in its profits, business and 
property ; also to secure a conveyance of the rights repre- 
sented by any of said shares of stock, and the Vendor's 
warranty to protect each buyer, as a stockholder, in the 
free enjoyment of the rights belonging to his stock, as 
hereinafter provided; and to secure each buyer the re- 
turn of his purchase money, if he is not afforded such 
right of inspection by himself or his representative; 
or if, on inspection, the securities are not issued as 
above described, or if the corporation's property, its 
titles thereto, its money, accounts, demands and bal- 
ances, as hereinafter described, and at the date of such 
description, do not conform to the description, in any 
essential particular. 

And the Vendor, in further consideration of the Trus- 
tee's acceptance of its execution of this conditional bill 
of sale, to be hei*einafter called *' Instrument,'' agrees 
with said Trustee, individually ; and also with said Trus- 
tee that, in consideration of the receipt of each buyer's 
purchase money, it will then and does hereby bind itself 
to agree with each buyer, on accepting the terms and 
conditions of this Instrument, as hereinafter provided, as 
follows : 

The Vendor agrees that its description of its organi- 
zation and authority to issue and deliver its shares of 
stock, as described at the head of this Instrument, is 
true. And it further agrees that it owns the property 
by such titles, and the money, accounts and balances, as 
hereinafter described, and at the date of the description, 
as follows : 

(Describe its property, titles, money, accounts and de- 
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mands of all kinds and its balance in surplus at this. — 
Give the date of description.) 

The Vendor, however, reserves the right to bring its 
said property statement down to any subsequent date 
that it may elect, by making a similar property statement 
at such date in writing, and filing it with the Trustee; 
also by thereafter employing printed copies hereof, as 
hereinafter provided, in negotiating sales hereunder, and 
by providing the Trustee with printed copies, containing 
such subsequent description with which to certify and 
deliver buyers. 

The Vendor agrees that, on its execution of this In- 
strument, it will provide correct printed copies hereof, 
that shall contain, among other things a stock certificate 
with the Vendor's corporate name attached thereto in 
print, and certifying that any buyer of shares of stock, 
sold in their legal representative sense, is the lawful 
holder and owner of said shares and the rights they 
represent in the corporation profits, business, and prop- 
erty; and conveying such property rights to the holder 
and owner of said shares; and warranting such holder 
and owner in the free enjoyment of his rights to inspect 
its property and titles, money, accounts and demands, at 
all times that do not unfairly interfere with its business ; 
also the payment of the just profits represented by said 
shares, when declared n dividends. 

And the Trustee, on receiving notice in writing that the 
Vendor has sold any of the shares, herein described in 
their said legal representative sense giving the name of 
the buyer and the price agreed upon, shall accept said 
purchase money and form a certificate, by inserting the 
number of shares and the name of the buyer therein, and 
by endorsing said certificate with the Vendor 's corporate 
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seal thereon; and such certificate, so executed, shall be 
the certificate of the Vendor. 

And the Vendor hereby appoints said Trustee its at- 
torney in fact, for it and in its name, place and stead, to 
so form and execute such stock certificate for the Vendor, 
and in its name, place and stead, and to execute assign- 
ments of the certificate. And the Vendor hereby ratifies 
and confirms the formation and execution of any such 
stock certificate, so executed, as above provided, as being 
its own stock certificate; and as having the same force 
and effect as if executed by said Vendor, individually, 
and in the usual manner in which it executes instruments. 

The Vendor agrees with said Trustee that it will nego- 
tiate the sale of all of its securities hereunder, in their 
legal representative sense, and according to the terms of 
this Instrument, and by exhibiting correct printed copies 
hereof to buyers when negotiating sales. And it agrees 
when it makes any sale, it will give the Trustee written 
notice of the sale and of the buyer's name, nimiber of 
shares and the price thereof; and will direct the buyer 
to pay his said purchase money to the Trustee, under the 
terms hereof. 

And the Vendor agrees that, on receiving such notice, 
the Trustee shall have power to form and execute said 
certificate and to deliver said certificate, and a printed 
copy hereof, so certified as is provided in said printed 
copy; and, on the buyer's acceptance thereof, the Trustee 
shall hold the buyer's purchase money subject to the 
order of the Vendor. 

The Vendor agrees with any buyer of its said shares 
of stock, that, on his paying the purchase price thereof 
to said Trustee, it will exhibit its property, its titles, 
money, accounts and demands, to the inspection of such 
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buyer, at the date of its last description herein; and 
the Vendor further agrees with each buyer and with said 
Trustee that if it fails to so exhibit its property, titles, 
money, accounts, etc., to any buyer's inspection, or if, on 
such exhibition, it is found that its authority to issue 
such securities ; or that its description herein of its said . 
property, money and accounts do not conform to the facts, 
at the date of description, then, and in that case, said 
Trustee is authorized to return the purchase money to 
such buyer. 

It is further agreed that, if the Vendor and any buyer 
do not agree as to the buyer's being afforded a reason- 
able opportunity to make such inspection, or, if they do 
not a^ree on inspection, that the securities, property, etc., 
conform to the description; then, and in that case, the 
Trustee shall have power to file a bill of interpleader be- 
tween the parties, and compel them to settle the question 
of the performance or non-performance of their respect- 
ive agreements hereunder; and also to determine the 
party entitled to said purchase money between them- 
selves. And the Vendor hereby agrees with the Trustee 
that, on its acceptance of the execution of this Instru- 
ment, it shall retain the same in escrow to secure the 
rights of the buyer and of the stockholder hereunder, and 
according to the terms hereof. 

And the Vendor hereby binds itself to hold its prop- 
erty, titles, money, accounts and demands subject to the 
inspection of each stockholder under this Instrument, 
at aU reasonable times that do not unjustly interfere 
with its business ; and to pay each of its stockholders their 
just part of the profits, declared in dividends, as repre- 
sented by the shares of stock they hold. 

And the Vendor hereby agrees, with each buyer of 
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shares of stock hereunder, that on his acceptance of its 
stock certificate and the delivery of a copy hereof, certi- 
fied by the Trustee according to the printed form of cer- 
tificate on said copies ; that the buyer 's acceptance of said 
certificate, shall constitute an acceptance of the number 
of shares of its stock, so named in said certificate; and 
that the buyer's acceptance of a certified copy hereof 
shall constitute an acceptance of this Instrument, by each 
buyer. And the vendor hereby warrants its legal au- 
thority to so issue and deliver said shares and hereby 
warrants the title to the rights represented by such 
shares in its profits, business and property, as described, 
and that it has good right and lawful authority to sell and 
convey the same. 

The Vendor agrees with said Trustee, on its accept- 
ance of the execution of this Instrument, as herein pro- 
vided, that it does not assume any responsibility what- 
ever, as to the accuracy of the description of the corpora- 
tion property, or of its titles to such property; or of its 
description of money on hand or obligations outstanding, 
or its balance stated herein, or any description of its 
corporate organization, or of its authority to issue its 
said shares of stock ; and does not assume any authority 
in connection with the inspection of the corporation prop- 
erty or of its titles or of its accounts, or of the corpora- 
tion's certificates, or of its authority to issue its said 
shares of stock, on behalf of buyers, in any manner what- 
ever ; nor does it assume any responsibility with relation 
to filing bills of interpleader, as in said Instrument pro- 
vided. Neither does the Trustee assume any responsi- 
bility for the Vendor's authority to issue its said shares 
of stock, or any responsibility as to the Vendor's title 
to the property rights, so represented by said shares of 



97 

stocky or with relation to the corporation's obligation un- 
der its warranty, of either title or quality of its shares 
of stock or of its property rights, excepting only that the 
Trustee merely assumes the responsibility of perform- 
ing its duties, under the terms of this Instrument, with 
ordinary care and prudence and the exercise of good 
faith in such performance. 

Executed by the corporation in its usual manner, on 
authority of its by-laws, or by direction of its Board of 
Directors, giving date and place. 

The undersigned hereby accepts the execution of the 
foregoing Instrument as Trustee, for the uses and pur- 
poses above mentioned. 

(Executed by the Trustee in the usual manner.) 



Certificate No No. of Shares 

Stock Cebtipicatb. 

For and in consideration of One Dollar ($1.00) and 
other consideration, receipt whereof is hereby acknowl- 
edged, the undersigned corporation hereby sells, conveys 
and warrants^ the rights represented by (name the num- 
ber of shares) in their legal representative sense, in its 
profits, business and property, as herein provided; and 
hereby certifies that (name the buyer) is the owner of 
said shares, and the rights they represent ; and warrants 
the payment of their just profits in dividends, and the 
stockholder 's right of inspection, as herein provided. 

Witness the Hand and Seal of this corporation, upon 
authority of its Board of Directors, at , this 



John Doe Company, 
By BiOHABD Bob Co., 

Trustee. 

(COBPOBATE SEAL.) 
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Assignment. 

The (name the stockholder), for and in consideration 
of (name the consideration) in hand paid by (name the 
assignee), receipt whereof is hereby acknowledged, the 
aseiilior hereb/selU, aligns, deUvL and wanLta Ub 
title and lawful authority to so sell and assign to said 
assignee, and to his order, the (name the number of 
shares) of stock, evidenced by the within certificate, in 
their legal representative sense, and according to the 
terms and conditions evidenced within; and hereby au- 
thorizes the within named Trustee to transfer the legal 
title represented by said shares to said assignee, on au- 
thority of the within instrument. , 

In Wftness Whebeof, the assignor has hereto set his 
hand and seal this day of , A. D. 19. . .. 

(Signed by the assignor, with his seal annexed.) 



(title) 

Conditional Bill of Sale of 
Stock in Its Legal Bbpbesent- 
ATivE Sense. 



(Name the issuing corporation) 

to 

(Name of the trustee) in trust to 
each buyer of (name the total 
number of shares sold in trust). 

Tbustbe's Cbbtipicate. 

a 

This is to certify that the orig- 
inal instrument, stock certificate 
form, and order to execute and 
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deliver this certificate, were duly 
executed by said corporation, and 
delivered the undersigned in 
escrow ; that this purported copy 
of said instrument was provided, 
and this certificate was authorized 
by said corporation, to be deliv- 
ered to any stock buyer as a 
memorandum sale contract of his 
shares. 

Witness the hand and seal of 
this Trustee, at (place) on (date) 
and on authority of its Board of 
Directors. 

• John Dob Company, 

(Seal.) By John Dob, 

Pres. 

Use of this oontract form obtainable on applica- 
tion to publishers, distributing agents, or any 
salesman. 



The above form of conditional sale contract of all the 
shares of stock a corporation has for sale and executed 
to a trustee in trust to secure the performance of the 
terms of the contract with each buyer, has been prepared 
with some care, in order to comply with the law of sales 
by description, and with the implied condition precedent, 
that the law establishes, that the delivery shall conform 
to the description. It is also executed to a trustee to 
secure the performance of such delivery and to secure 
the buyer ^s money, if not performed. 

We have not only prepared the instrument, with the 
requirements of the law of sales in view; but have also 



100 

prepared it with a view of maidng such sales easy and 
practical, as well as to secure the rights of the parties. 
It would be impracticable for a corporation to execute 
such a bill of sale originally with each buyer of shares 
of stock, in their legal representative sense. Besides 
that, it would' be unsafe for a corporation to deliver an 
original instrument to each buyer, and to thereby give 
each buyer an instrument on which he could bring suit, 
whether he had just cause or not. It would also be imprac- 
ticable to the buyer, for he would not be willing to trust 
the corporation to pay his money back to him, if the de- 
livery did not conform to the description. . 

The conveyance of the rights represented by stock in 
the issuing corporation's profits, business $knd property 
is essential to the delivery of such rights'; because, as a 
matter of law, the corporation's possession of the prop- 
erty carries possession of the legal title prima facie of all 
right belonging to the property; so that no delivery of 
such rights is possible, except a constructive delivery. 
The corporation's warranty of the buyer's rights repre- 
sented by his shares of stock necessarily follows as the 
legal intention of the corporation, so long as it controls 
such rights and has the power to deprive the stockholder 
thereof. 

The foregoing sale contract has been prepared with a 
view to meeting the intention of corporations, in offering 
to sell shares of stock, in their legal representative sense, 
in the corporation property. Or, in other words, with a 
view of meeting the intention of the corporation, in oflfer- 
ing to sell rights in everything it owned at a certain date, 
that is represented by certain shares of its stock, by de- 
scribing the property, money and demands it owned at the 
date, after deducting therefrom its obligations; and by 
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exhibiting what is described to buyers, in order to enable 
them to agree with corporations as to the property value 
represented by any number of shares of its stock. 

The purpose of executing the contract to a trustee, 
and of paying the money through a trustee, is to meet 
the lawful conditions of such sales ; by requiring that the 
delivery be made to conform to such description before 
the buyer shall be deprived of his purchase money. 

The purpose of executing a stock certificate to a buyer, 
in connection with a memoranda copy, and on authority 
of a power of attorney to said trustee, is a matter of con- 
venience, in combining the stock certificate and the sale 
memorandum in one instrument. 

,The object of executing stock certificates to evidence 
the ownership of shares of stock is to give shares of stock 
some tangible representation. Shares of stock are fic- 
tions of the law, and arise out of certain contract author- 
ity, that the law recognizes as legal authority; the only 
service of a stock certificate, in whatever fonp it may be 
issued, is to evidence the ownership of such contract in- 
terests. That is why we have seen fit in the above form 
of sale contract, to incorporate such authority in the 
form of a power of attorney, to the trustee, as an attor- 
ney in fact, to so act for and in behalf of the corporation. 

The purpose of executing a conditional sales contract,, 
in expressed terms, is to provide vendors and buyers 
with an accurate imderstanding of such terms, and of 
the rights resulting therefrom. A conditional sale and 
warranty of title and quality of the shares is evidenced 
by the fact that the buyer does not understand that which 
is described to him as the seller understands it. The con- 
tract, therefore, lacks the necessary like understanding 
of the subject matter of the contract, to form the contract. 
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The conditional sale contract is executed to a Trustee, 
to supply the necessary parties to the execution of a 
contract. The trustee is empowered to receive the pur- 
chase money and pay it over to the vendor, and to de- 
liver the rights represented by the shares of stock, to 
enforce the performance of the contract, if the conditions 
of the contract are performed ; also, to protect the buyer 
from loss of his money, when the condtions of the con- 
tract are not performed. The authority of the trustee 
to deliver the property rights, represented by the shares, 
constructively, by delivering the shares, accompanied by 
a memorandia of the corporation *s covenants of the buy- 
er 's property rights, and a warranty of his free enjoy- 
ment of such rights, is an easy and economical way of 
enabling buyers to understand the terms of the contract, 
and by such acceptance, binding the buyer as well as the 
corporation by L tenLs. 

Such contracts and memoranda copies thereof may be 
prefaced by a prospectus by which vendors may lawfully 
praise the quaUty of such property rights, and the proba- 
bility of the shares taking on a property value, and be 
salable on a public market, or of having a commercial 
value, based upon the credit and commercial standing of 
the corporation or otherwise. The law recognizes it to 
be the lawful privilege of vendors to puff up the quality 
of the property they offer for sale, by expressions of 
opinion or otherwise, so long as such commendatory state- 
ments are confined to expressions of opinion or even 
statements of extraneous facts, provided such facts are 
true ; but vendors are not justified in claiming the exist- 
ence of facts that constitute material inducements to 
sales, unless such facts are known to be true, or unless 
such facts are true, when stated by vendors as being true 
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without knowing whether they are true or false. Ven- 
dorsy however, can indulge in a wide range of commenda^ 
tory statements when such statements are in the nature of 
inducements to contract, but do not enter into the subject 
of the contract; for, in such cases, the title passes even 
though the contract may be avoided as between the par- 
ties for fraud. 

Section 4. 

Since the conditions by which contracts are formed 
in the sale of rights represented by stock in cer- 
tain property, or the rights in action against certain 
property represented by bonds, when the property and 
the securities are described, arise out of the inability 
of the buyer to understand the thing described as the 
seller does ; it is immaterial whether such rights are rep- 
resented by stock or by bonds, because the same con- 
dition arises. These facts having been heretofore fully 
explained, it would not serve any useful purpose to re- 
peat the explanation in this connection. However, since 
the contract by which the rights in action against prop- 
erty represented , by bonds, when the property and the 
bonds are both described, forms a conditional contract 
that does not include a warranty of quality, we deem it 
important to set out the form of such a contract. The 
same reason exists to secure the performance of a con- 
ditional contract for the sale of rights represented by 
bonds ; and the same reason exists for enforcing the per- 
formance of the contract when the conditions of the con- 
tract have been performed, that exists when the property 
rights are represented by stock. 

It is equally necessary to employ the services of an 
intervening trustee in the performance of such condi- 
tions to a contract, as in th esale of stock. 

(Sec. 3) It is only when parties do not expressly asrree that the law 
Implies a contract HawMna Y. U. 8., 96 U. S. 689. 
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POBM 3. 

Contract No Par Value of Bonds 

Conditional Bill of Sale of Rights in Action Against 

Pbopbrty Repbesbnted by Bonds. 

Name of the Cobpobation, State Obganizbd, Authobizbd 
Capital Stock, Kind of Shabbs (if Mobe Than One 
Kjnd), Numbeb of Shabes Authobized, and Pab Value 
OF Each Shabe. 

Numbeb and Denomination of Bonds, Total Money Ob- 
ligations, Rate of Intebest and Matubity of Intebest 
AND OF Bonds, Place Bonds Webe Executed (if Se- 
cured by a Tbust Deed, the Name of the Tbustbe). 

Know All Men by These Pbesents that the (name the 
corporation), herinafter called ** Vendor/^ for and in 
consideration of One Dollar ($1.00) in hand paid by 
(name the trustee), hereinafter called ** Trustee, ^^ to- 
gether with its services, as hereinafter mentioned, re<^ipt 
whereof is hereby acknowledged ; the Vendtor hereby sells 
and delivers said Trustee the (name the total number of 
bonds and their denomination), as above described, and 
as representatives of rights in action against the Ven- 
dor's property, hereinafter described at date of descrip- 
tion, and against any property it may hereafter own; 
but in trust, however, to secure the Vendor's promise 
as hereinafter mentioned, to sell its bonds in their legal 
representative sense, and as having rights in action 
against the property described, and according to the 
terms hereof; and to secure each buyer the delivery of 
any of such bonds, as above described, and as representa- 
tives of rights in action against its property, so describ- 
ed ; and to secure each buyer the return of his purchase 
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money, if he is not afforded a right to inspect, by himself 
or his representative, the execution and issue of said bond 
and the corporation's property, its titles thereto, its 
money, accounts and demands ; or if, on such inspection, 
the description of the Vendor's authority to issue and 
execute said bonds, or its title to the property so de- 
scribed, money, accounts and demands do not substanti- 
ally conform to the description herein. 

And the Vendor, in further consideration of the Trus- 
tee's acceptance of its execution of this conditional bill 
of sale, hereinafter called ** Instrument, ' ' agrees with 
said Trustee individually; and also agrees with said 
Trustee, that, in consideration of the receipt of each buy- 
er's purchase money, it will then, and does hereby bind 
itself, to agree with each buyer, on his acceptance of the 
terms of this Instrument, as hereinafter provided, as fol- 
lows : — 

The Vendor agr^s that its description of its organi- 
zation and its execution of its said bonds are correctly 
described at the head of this instrument, and are fully 
authorized. And it further agrees that it owns the prop- 
erty, by such titles, and the money, accounts and balances, 
as hereinafter described, and at the date of the descrip- 
tion, as follows* : — 

(Describe its property, titles, money, accounts and de- 
mands of all kinds, and its balance in surplus at this 
— Give the date of description.) 

The Vendor, however, reserves the right to bring its 
property statement down to any subsequent date that 
it elects by making a similar property statement in writ- 
ing at such date, and filing it with the Trustee ; also, by 
afterwards employing printed copies hereof, as herein 
provided, in negotiafing sales hereunder; aid by pro- 
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viding the Trustee with printed copies, containing such 
later description, with which to certify and deliver bny- 
ers. 

The Vendor agrees that, on its execution of this in- 
strument, it will provide correct printed copies hereof, 
that shall contain, among other things, on their title 
pages, certificates showing the number of the bonds sold, 
in their legal representative sense, and the name of the 
buyer, and the delivery of the bonds, and a copy hereof, 
conveying the purchaser's right of action against the 
property herein described. 

And the Vendor hereby appoints said Trustee its at- 
torney in fact, for it and in its name, place and stead, to 
hold and deliver its bonds, so sold in trust, on the order 
and direction of said Vendor, and to make constructive 
delivery of the rights in action represented by said bonds 
against the Vendor's property, so described, by deliver- 
ing a copy hereof. 

The Vendor agrees with said Trustee that it will ne- 
gotiate the sale of its bonds above described, in their 
legal representative sense, and according to the terms of 
this Instrument, by so exhibiting correct printed copies 
hereof to buyers when negotiating sales; and it agrees, 
in making any sale, to give the Trustee written notice 
of the sale, and of the buyer's name, and number and de- 
nomination of the bonds, and the price thereof, and that 
it will direct the buyer to pay his said purchase money 
to the Trustee, under the terms hereof. 

And the Vendor agrees that, on delivering such notice, 
the Trustee shall have power to deliver such bonds, and 
a printed copy hereof, so certified as provided in said 
printed copy ; and, on the buyer 's acceptance hereof, the 
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Trustee shall hold the buyer ^s purchase money subject to 
the order of the Vendor. 

The Vendor agrees with any buyer of any of its bonds, 
that on his paying his purchase money to said Trustee, it 
will exhibit its evidence of organization and authority 
to execute and deliver its bonds ; and will exhibit its prop- 
erty and titles thereto, money, accounts and demands to 
the inspection of such buyer. And the Vendor further 
agrees with each buyer, and with said Trustee, that if it 
fails to so exhibit its evidence of organization and of its 
authority to execute and deliver its said bonds, or fails 
to exhibit its property, titles, money, accounts and de- 
mands, so as to afford the buyer a reasonable opportunity 
of inspection ; or if, on inspection thereof, its authority to 
so execute and deliver said bonds, or its property, titles, 
money, accounts and demands, do not conform to its de- 
scription herein, then, or in such case, the trustee is au- 
thorized to return the purchase money to such buyer. 

It is further agreed that if the Vendor and any buyer 
do not agree that the buyer was afforded a reasonable 
opportunity to make such inspection ; or that the bonds, 
as described, or property, money, etc., as described, do 
not, in fact, conform to the description ; then, and in that 
case, the Trustee shall have power, in its discretion, to 
file a bill of interpleader between the parties and compel 
them to settle the question of the performance or non- 
performance of their respective agreements hereunder; 
and also to determine the party entitled to said purchase 
money between themselves. 

And the Vendor hereby agrees with the Trustee, that 
on its acceptance of the Vendor's execution of this In- 
strument, it shall retain the same in escrow to secure 
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the rights of the buyer and Vendor, according to the 
terms hereof. 

And the Vendor agrees with each buyer of bonds here- 
under that his acceptance of such certified copy hereof 
shall constitute an acceptance of this Instrument by such 
buyer, and to the same effect as if the original instrument 
had been executed to each individual buyer. 

The Vendor agrees with said Trustee, on its acceptance 
of the execution of this Instrument, as herein provided, 
that it does not assume any responsibility whatever as 
to the accuracy of the Vendor's description of its organ- 
ization, or of its execution and issuance of bonds, or its 
legal authority to issue said bonds, or of the accuracy 
of the Vendor's description of its property, or the titles 
to its property, money, accounts or demands, as herein 
described ; and the Trustee does not assume any author- 
ity in relation to the inspection or right of inspection by 
the buyer of the Vendor's said organization or securities 
issued, or of the Vendor 's property, titles, money or ac- 
counts or otherwise; nor does it assume any responsi- 
bility with relation to filing bills of interpleader, or the 
payment of the purchase money, or of its manner of hold- 
ing this instrument in escrow, or any responsibility what- 
ever, except only to perform its duties under the terms 
of this Instrument, in good faith and in the exercise of 
ordinary prudence and care under the terms hereof. 

In Witness Whereof the Vendor has hereto affixed its 
corporate name and seal, under authority of its Board 
of Directors, at (name the place) on (name the date). 
(Signed in the usual manner with its corporate seal.) 

The undersigned Trustee hereby accepts the execution 
of the foregoing Instrument, as Trustee, and for the 
uses and purposes above mentioned. 

(Execute the Trustee's name in the usual manner.) 
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TITLE. 
A Conditional Bell of Sale of 
Bonds in Theib Legal Befresen- 
TATivE Sense. 

(Name the issuing corporation) 

to 
(Name the trustee) in trust 
and to each buyer of (name the 
total number and denomination 
of bonds sold in trust) . 

No. of Order 

No. and denomination of bonds 

Tbustbe's Cbbtifioatb. 

This is to certify that the orig- 
inal instrument and order to de- 
liver bonds, were duly executed 
by said Corporation, and deliv- 
ered the undersigned in escrow; 
that this purported copy of said 
instrument and the bonds were 
provided by said corporation, to 
be delivered to any buyer as a 
memorandum sale contract of his 
bonds. 

Witness the hand and seal of 
this trustee at (place) on (date) 
and on authority of its Board of 
Directors. 

John Doe Company, 
(Seal) By John Dob, 

President 

Use of this contract form obtainable on applica- 
tion to pnblisbers, distributing asents, or any 
salesnian. 
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There is no assignment required when bonds sold nnder 
this bill of sale are sold and assigned to other parties^ 
because the office of the sale contract has been performed 
when the buyer accepts the delivery of a copy thereof with 
the acceptance of his bond. Any buyer of bonds sold un- 
der this instrument might insist on having the delivery of 
a memoranda copy hereof merely to evidence the security 
he had, for the payment of the bonds at the date of the 
description. 

The sale of bonds, being rights in action against the 
corporation property; such rights are fully executed, 
when the bonds are delivered and accepted, while the 
rights represented by stock are continuous rights in the 
corporation profits, and are not therefore executed on the 
execution and delivery of the shares. 

Section 5. 

Corporations executing conditional bills of sale 
to a trustee to evidence contract rights with buyers, 
should exhibit printed copies thereof, showing the terms 
and the conditions of the sale contracts they agree to 
make with buyers; and showing the buyer how his pur- 
chase money is pr;served in trust to be returned to him 
if the property rights represented by the securities, or 
if the securities themselves do not conform to the de- 
scriptions exhibited to the buyer; or if the corporation 
fails or refuses to afford the buyer an opportunity to in- 
spect the corporation property and its titles to the prop- 
erty, or to inspect the corporation's authority to issue 
and deliver such security. The terms of such a contract 
also shows the buyer the corporation's covenants to hold 

(Sec. 4) The law of caveat emptor applies as to the quality of the 
article sold on executed sales. Hart v. Wright, 17 Wend. N. T. 267. 
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its property and money subject to the rights represented 
by its stock, and its warranty of its stockholders^ right 
of inspection and the payment of their just profits de- 
dared in dividends. 

Such contract provisions should be gratifying to the 
buyer in showing what he will get for his money,, and in 
the protection of his rights afterward, if he buys stock; 
and sales should be easily made, if the corporation owns 
valuable property and of a quality capable of earning 
profits. Such contract provisions are so widely different 
from the ordinary guess-work of buyers as- to what they 
will get for their money, and as to the profits to be paid 
on their stock, if the corporation earns profit, that buyers 
should appreciate such provisions. It should be espe- 
cially forceful, in contrast to methods commonly em- 
ployed by corporations as a cloak in which to hide false 
representations of what they own, and to prevent the em- 
bezzlement of corporation funds that belong to stockhold- 
ers. Besides this, by prefacing such conditional contracts 
with a prospectus, a sense of earnest must be felt by buy- 
ers, when they are protected in knowing what the cor- 
poration owns as a condition precedent to obtaining their 
money and are warranted the control of their rights after- 
wards. 

Yet, the titles to stock, or rights represented by stock, 
and the authority of the trustee to certify to the corpora- 
tion's lawful issue of stock and to make a lawful deliv- 
ery of shares of either stock or bonds creates a priv- 
ity of contract between the corporation and each buyer, 
that is important. In order, therefore, to determine the 
reality of a stock issue and the execution of contracts be- 
tween the parties, we must look to the intention of the 
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parties under the law governing contracts, as the basic 
guide for the determination of such facts. 

The capital stock of corporations and the par value of 
shares and the number of shares and kinds thereof are 
usually fixed by the charter contract or by the laws of the 
state of organization, therefore no uncertainty as to such 
facts is of common occurrence. But, since shares of stock 
are not issued except on contract authority with other 
parties, and since the authority of corporations is neces- 
sarily exercised by a board of directors, the issuance of 
shares of stock must be performed by the corporation 
based upon some contract power between the corporation 
and third parties. 

The execution of such conditional bills of sale between 
the corporation, acting on authority of its Board of Di- 
rectors and a trustee, meets the requirements of the law 
as to the necessary parties to a contract. The provisions 
of the conditional bill of sale, so executed, by authorizing 
the trustee to certify and deliver shares of stock to buy- 
ers, is positive contract authority to certify such shares 
of stock to buyers generally, but not to any specific buyer. 
Such a contract does not authorize the trustee to certify 
and deliver certain specific shares of stock to certain 
specific buyers and could not so authorize, until the cor- 
poration and a buyer had reached an understandiag as 
to the delivery and acceptance of certain specific shares. 
Therefore, to give the trustee such specific authority to 
certify certain shares of stock to certaiu parties and to 
receive the purchase money from such parties and hold 
it subject to the conditions of the contract, such authority 
must be specifically executed by the corporation in each 
instance. 

In order to meet such requirements, according to the 
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intention of the parties, the corporation must execute an 
order to the trustee, authorizing and directing him to 
certify the issuance and delivery of specific shares of 
stock to certain parties, and receive certain sums of 
money therefor ; and to tender copies of said conditional 
sale contracts to a buyer on performance of the condi- 
tions of such contract, to be evidenced by the buyer's ac- 
ceptance of such memoranda copies. The corporation's 
authority to the trustee to deliver such memoranda copy, 
when accepted by the buyer, evidences a privity of con- 
tract between the corporation and such buyer, and the 
intention of the parties to be bound by the terms of the 
contract so evidenced, is hereafter shown in the form of 
an order. The order is numbered to correspond with the 
number of the certificate and the shares in the order are 
numbered to correspond with the shares in the certificate, 
so as to evidence a direct chain of title between the cor- 
poration and the buyer. The trustee is being merely used 
as an intermediary link between the corporation and the 
buyer, evidencing the chain of title as well as the security 
of the contract rights set out in the contract. 

A form of order is hereinafter set out as Form No. 4, 
and when the sale contract is a sale of bonds in their 
property sense, the form of order to deliver the bonds 
and copy of the contract is hereinafter set out in Form 
No. 5. 
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FoBM No 4. 

A Corporation's Order to Certify Shares of Stock Un- 
der ITS Conditional Sale Contract to a Certain 
Buyer, by Delivering a Memorandum of the Contract 
AND Accepting the Buyer's Money in Performance of 
the Conditions of the Contract. 

Order No (Same as contract number) Price 

No. Shares 

To (name the trustee) : 

Please accept (name the buyer) purchase money in the 
sum of (name the amount), in full payment of the rights 
in our corporation property represented by (give the 
number of shares and kind) ; kindly certify and de- 
liver said shares of stock under the terms of our condi- 
tional bill of sale by delivering a memorandum copy 
thereof, when the conditions of said contract shall have 
been satisfactory performed; and after the buyer ^s ac- 
ceptance of such certificate and memorandum copy, hold 
the purchase money subject to our order. 

(Execute the order in the usual form.) 

Such an order, when executed, evidences a like under- 
standing between the corporation and the buyer in the 
form of the contract, and also evidences the execution of 
the contract in the same sense and understanding. The 
corporation's acceptance of the buyer's purchase money 
from the trustee, pursuant to its order, evidences the cor- 
poration's intention to be boudd, according to the terms 
of its conditional bill of sale; and the buyer's accept- 
ance of the certificate and of a copy of such conditional 
bill of sale evidences an intention on his part to accept 
the rights represented by said shares of stock, according 
to the terms of said conditional bill of sale and under 
its warranty provisions. 

Use of this form obtainable tosetber, uritb, con- 
ditional sale contract form on application to pnb- 
lisbers, tbe distribntins agent, or any salesman. 



115 



Sbctiok 6. 

Shares of stock or bonds, offered for sale in their legal 
representative sense, is an offer to sell them in the sense 
that the law gives them in, or against the corporation 
property, depending on which form of securities is of- 
fered for sale. The law gives shares of stock a right 
to their representative parts of the corporation profits, 
and, in case of a dissolution of the corporation, to their 
representative parts of the corporation property. There- 
fore, when shares of stock arT off ered for sale, in tiieir 
legal representative sense, the offer is to sell the shares 
on the value of the rights they represent in the cor- 
poration property. This is why we have disregarded 
any technical phraseology in our forms of conditional 
bills of sale, and have called the subject of sale what it 
is in fact, viz : rights in the corporation property that the 
shares of stock represent. 

Likewise, in our forms of conditional bills of sale of 
bonds, offered for sale in their legal representative 
sense. We have, for the same reason, termed the sub- 
ject of sale the rights in action that the bonds repre- 
sent, against the corporation property. It must be re- 
membered that bonds are rights in action against prop- 
erty and not in property. For, if a bondholder sued on 

* 

his bonds, he would take judgment against the corpora- 
tion and the corporation property; and execution would 
issue against the corporation and its property, and may 
be levied on any property the corporation owns. 

But when stock or bonds are offered for sale on a mar- 
ket value, or on a commercial value, they are not offered 
for sale in their legal representative sense but in a prop- 
erty sense. They are offered for sale on their market 
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value or their commercial value as property would be of- 
fered for sale. While they have rights in property, and 
against property, yet they are not offered for sale on the 
value of such rights, and the buyer is not offered such 
rights as any consideration for his money. For this rea- 
son, we have not formed any expressed bill of sale of 
securities offered for sale as property. No bill of sale is 
necessary to evidence the performance of such a sale con- 
tract. The delivery of the shares of stock or of the bonds, 
so offered for sale, is a full performance of the offer. 
Their delivery to the buyer gives him the exclusive use 
and control of them on their market or commercial value, 
and that is all that was offered him, or that he agreed 
to buy. The only thing about such a delivery, when the 
subject of delivery is shares of stock, is that the cer- 
tificate evidencing their delivery does not commonly ex- 
press the delivery of any implied warranty of quality. 
Bonds have no latent quality that the corporation is called 
upon to supply, after their execution, and, therefore, there 
is no implied warranty of any quality, but the buyer takes 
them, so far as quality is concerned, under the law of 
caveat emptor. 

But, since the sole value of stock is the quality of their 
rights in the corporation profits and property; if the 
buyer is not protected in the free enjoyment of such quali- 
fications, he has not been delivered anything for his 
money. Such a collateral warranty is a part of the thing 
sold and must be delivered, so as to give him its exclusive 
use and control, or the delivery will not be complete. The 
distinction between sale contracts and other contracts, 
primarily, is that the purpose of the contract is to de- 
livery of the use and control of what is bought, and all 
rights belonging to it. Unless the delivery is so made, 
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the purpose of the sale is lost, or, at least, in so far as 
the delivery is incomplete. The sole object of a buyer of 
anything is to have the exclusive use and control of what 
he buys. When the thing he buys remains in the posses- 
sion of the seller, as in the sale of rights represented by 
shares of stock, unless the seller (the corporation) holds 
its property, in which such rights are vested, subject to 
such rights of the buyer, the delivery is, so far, incom- 
plete. When shares of stock are offered for sale, on the 
value of their rights in the corporation property, then, 
unless such rights are conveyed and delivered over to the 
exclusive use and control of the buyer, such delivery is 
not a partial delivery, but a total failure of delivery. 
This is why we have formulated the corporation's con- 
veyance and warranty of the quality of its shares, in ex- 
pressed terms. 

The law recognizes two forms of titles to things. They 
are known as legal and equitable titles. Legal titles are 
evidenced by some prima facie record or possession ; and 
equitable titles evidence an actual ownership, according 
to the intention of the parties, whether such ownership 
is evidenced by a legal title or not. Therefore, in our 
conditional bill of sale Forms, Two and Three above^ 
the legal title to the rights represented by all of the se- 
curities to be sold is conditionally conveyed to the trustee, 
to secure the terms of the corporation's sale contract with 
each of the buyers. When the corporation performs the 
condition of its said sale contract with its said buyer, the 
condition by which the trustee holds the legal title to the 
rights represented by the securities sold, is fully satisfied. 

When bonds are the subject of sale, in their legal rep- 
resentative sense, and the conditions in the sale contract 
are performed by the buyer's acceptance of the contract 
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copies, with the bonds, the terms of the sale agreement 
are thereby performed. The only object, therefore, in de- 
livering the buyer a memoranda copy of the sale contract 
of bonds,' is to afford the buyer a memoranda of what the 
corporation owns to secure payment, and serves no fur- 
ther purpose in the sale transaction. 

While it is true that there is an implied warranty of 
title in the sale of stocks or bonds, either in their prop- 
erty sense or in their legal representative sense ; yet it is 
so commonly understood that, unless a vendor owns what 
he offers to sell, he cannot give title to the buyer, and 
the vendor is commonly recognized as being primarily 
liable, if he sells something that he does not own. Con- 
sequently, we have not deemed it necessary to emphasize 
the express warranty of title in either form Nos. Two or 
Three. We have incorporated an express warranty of 
title in the individual assignments of such securities, as- 
signed in their representative sense, in order to remove 
any question as to whether the assignor merely assigns 
his rights or guarantees them, in the form of a warranty. 

Our conditional biU of sale of shares of stock, in their 
legal representative sense, contains an express warranty 
of quality. We deem such a warranty of prima facie 
importance, since it goes to the entire value of the shares, 
so offered for sale. Our conditional bill of sale, of rights 
so represented by shares, embodies in effect two condi- 
tions, that the trustee holds the legal title to secure; one 
is the condition, that he shares of stock delivered repre- 
sent rights in the corporation property described, and 
the other is, that the delivery itself constitutes a complete 
delivery of the quaUty belonging to the shares. 

When the corporation and the buyer have agreed that 
the delivery conforms to the corporation description, the 
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buyer is given rights in the corporation property that are 
represented by the shares delivered; but the property, 
providing such rights, remains in the possession and con- 
trol of the corporation. The warranty of such rights is a 
continuing warranty; therefore, the conditional convey- 
ance to the trustee is intended to operate as a continuous 
security to the buyer of his rights. 

In order, therefore, to deliver the title of either stock 
or bonds to a buyer, in a legal sense, there must be a rec- 
ord of some kind, connecting the title of the securities 
in the buyer ^s hands, through the trustee, with the is- 
suing corporation. It is necessary, in the sale of shares 
of stock, under such contract, and as a representative of 
property rights, that the corporation execute authority 
to the trustee, to transfer the legal title to such shares to 
the buyer ; and also in the delivery of bonds by the trus- 
tee, it is necessary that the title likewise come from the 
corporation through the trustee to the buyer. 

The legal title is always the prima facie evidence of 
ownership, and a buyer of such securities is, therefore, 
entitled to such prima facie evidence. We have prepared 
the following order, from the corporation to the trustee, 
for the delivery of the legal title to bonds as follows : 

Form Five. 

The Corporation's Order to the Trustee to Deliver 

Bonds. 

Order No Denomination and No. of Bonds 

To (name the trustee) : 

You are hereby notified that we have sold (name the 
number and denomination of bonds), in their legal rep- 
resentative sense, and under our conditional bill of sale 
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to (name the buyer) for (name the price) ; and you are 
hereby authorized to accept the buyer *s purchase money 
and deliver such bonds, together with a copy of our said 
conditional bill of sale, and on the buyer's acceptance 
thereof, to hold the purchase money subject to our order. 
(Executed by the corporation in its usual manner.) 
Use of tliis form obtainable toeetber wltb con- 
ditional sale oontraot form, on application to pnb- 
Usbers, dlstrlbntlns agonts^ or any sales as^At. 



The bonds sold to the trustee in trust, to secure buyers 
and to deliver them to buyers under said sale contract, 
should be delivered to the trustee in trust, to enable the 
trustee to deliver them to buyers, pursuant to the cor- 
poration's order. 

When a corporation orders a trustee to deliver shares 
of stock or bonds to a particular buyer, accompanied by 
a copy of its conditional Bill of Sale, the delivery of the 
securities by the trustee, on authority of such order, de- 
livers the legal and equitable title to the securities ; and 
the delivery of a copy of the corporation's said Bill of 
Sale delivers the legal and equitable title to the rights 
against its property, that the securities represent. 



CHAPTER 9. 

Actions in Assitmfsit. 

Actions in Assumpsit fob Compbnsatobt Damages on 
Contracts, Whether the Action is for a Failure to 
Perform an Implied or Conditional Promise to Con- 
tract, OR to Perform the Terms of a Contract Which 
Has Been Formed and Executed, or for Breach of 
Performance of a Collateral Warranty, or o^ a 
Promise of Agents or Brokers to Negotiate Pxtrchasb 
Contract ; and Forms of Declaration. 

Section 1. 

Actions in assmnpsit are based upon a breach of con- 
tractural obligations, whether expressed or implied. Such 
actions are distinguished from actions in tort, which are 
based upon duties, and the neglect or intentional failure 
to perform such duties arising out of contract obliga- 
tions or otherwise. 

In an offer to sell rights in certain property, repre- 
sented by certain shares of stock, or in an offer to sell 
rights in action against certain property, represented by 
certain bonds ; when the property is described to the buyer 
as well as the securities representing rights in the prop- 
erty or against the property are also described to the 
buyer ; there is an implied promise in either, case arising 
out of such offer by operation of law on the part of the 
seller, to exhibit the property described and the titles to 
such property, and to exhibit the evidence of the securi- 
ties described and the titles or authority to issue such se- 
curities ; because the law ixnpUes a par^intends such acts 
as are necessary to the accomplishment of the purposes of 
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his offer. The law always implies an intention to do that 
which is necessary to the accomplishment of purposes. 
Consequently, when a party offers to sell rights repre- 
sented by securities that he describes for a certain price, 
he also offers to exhibit the property and the title so de- 
scribed and the evidence of the securities, and the title or 
authority to issue such securities so representing the 
property described. And when a buyer accepts such an 
offer, he accepts the offer of the seller ; not only to sell the 
rights in the property, or against the property described 
and represented by the securities described; but he also 
offers to exhibit such property and its titles, and the law- 
ful evidence of the securities and their titles, or right to 
issue the securities in order to form the contract terms, so 
as to evidence a like understanding between the parties; 
and also, to evidence a meeting of the minds of the parties 
in the same understanding of the contract so formed as an 
entirety, and in the same sense, so as to execute the con- 
tract and pass the title to the thing offered for sale. 

The authorities, in recognition of such implied duties of 
the vendor in sales by description, to exhibit the thing 
described to the buyer's inspection in making the deliv- 
ery as a condition precedent to the sale ; have laid down 
the rule that "In sales by description there is an impUed 
condition precedent to the sale, that the delivery shall 
conform to the description. ' ' This rule covers the effect 
of the implied condition in the offer. It binds the seller 
to afford the buyer an opportunity of inspection, in order 
to make the delivery. 

The law proceeds on the theory that all people know 
the law and contract with relation to the established 
principles of the law and the established construction 
of contracts. In considering such sale agreements here- 
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tof ore, we have undertaken to follow the established rules 
of law, in holding that in sales by description there is 
an implied condition precedent to the sale, that the parties 
are bound by, and contract with relation to, viz : that the 
delivery shall conform to the description and the estab- 
lished rule of delivery, so that an opportunity of inspec- 
tion is essential to complete the sale as well as the de- 
livery. 

The implied agreement, arising out of such offers of 
sale by description, that the seller will afford the buyer 
an opportunity of inspection, adds emphasis to such es- 
tablished rules, implying the condition precedent, and a 
right of inspection to effect a delivery; and gives un- 
doubted verity to the rules. 

Therefore, when a party offers to sell rights in prop- 
erty represented by stock, or rights in action against 
property represented by bonds, and describes both, and 
obtains the buyer *s money without affording any oppor- 
tunity to inspect the property or its title, or the evidence 
of the securities and their titles or authority to issue them, 
the buyer can charge the seller with engaging in a con- 
tract, and with failing to perform it ; and can charge that 
the seller failed to perform the condition precedent to the 
sale, by failing to deliver that which conformed to his 
description ; and by failing to make the delivery, so as to 
afford the buyer an opportunity of inspection ; such facts 
are positive evidence of a breach of conditions precedent 
to a sale and no sale is made. They are also positive alle- 
gations of a breach of the seller's implied promise to ex- 
hibit that which he described, so as to form the contract 
and afford the buyer an opportunity to know whether it 
did or did not comply to the description. 

A buyer's measure of damages against the seller for 
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failing to perform a condition precedent to the sale, on 
paying the purchase money, is usually the amount of his 
purchase money. The measure of damages on such con- 
tracts is the difference between the value of the rights 
in the property represented by the securities, if they were 
delivered as described, and the value of what was deliv- 
ered. But, as such rights are usually described as having 
the greatest quality or value possible, the purchase money 
paid with interest is generally the limit of damages, 
and possibly in excess of the value of such rights, if they 
had been delivered. It is safe, therefore, to say that the 
measure of damages, on breach of such a condition, is the 
buyer ^s purchase money and interest. The declaration 
may be as follows : 

FOBM 6. 

(Insert the venue.) 

(Insert parties plaintiff and defendant in usual form 
and proceed as follows) : s 

(Name the plaintiff), by his attorney, (name his attor- 
ney), complains of the defendant (name him), of a plea 
of trespass on the case on promises. 

Fob that, whebeas, on to wit: etc., and in the county 
aforesaid, the defendant offered to sell plaintiff (name 
the shares of stock), issued by a certain corporation 
(name the corporation) at (name the price), and exhib- 
ited a prospectus describing the shares of stock and said 
corporation's authority to issue* them, and describing a 
large amount of property and said corporation's titles 
thereto, and money, accounts and balances. A copy of 
said prospectus is hereto attached and made a part 
hereof. 

That the defendant then and there offered to sell and 
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deliver said shares of stock, so described, and in their 
legal representative sense, and as representing rights in 
the profits and business, and in the property so described, 
in case said corporation should dissolve; and on condi- 
tion that the delivery of the said shares and the rights 
they represented in said corporation's profits and busi- 
ness, and in its property, conform to said description. And 
the defendant then and there faithfully promised to ex- 
hibit the corporation's organization, and authority to 
issue said shares of stock, and the corporation's prop- 
erty, its titles thereto, money, accounts and demands, to 
plaintiff's inspection in making such delivery; and to 
thereby afford plaintiff an opportunity to accept the de- 
livery, if conformable to said description; and to reject 
the delivery, if it did not so conform to such description. 

And plaintiff, then and there confiding in the defend- 
ant's said offer, and relying on its said promise to so de- 
liver said shares of stock, in performance of the condi- 
tions of said offer, then and there accepted plaintiff's said 
offer and promises, and agreed to pay the purchase price 
thereof ; and did then and there turn over and deliver to 
the defendant his said purchase price, as aforesaid, and 
in full performance of the terms of said agreement, on 
his part to be performed. 

Yet the defendant, then and there contriving and in- 
tending to cheat and defraud the plaintiff, did not then, 
and has not since then, as yet delivered the rights so rep- 
resented by said shares of stock, in said corporation prof- 
its business and property, so described; and did not 
perform its said promise to exhibit the corporation 's or- 
ganization and authority to issue said shares of stock, or 
its promises to exhibit said corporation's property and 
its titles thereto, money, accounts and demands ; and did 
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not afford plaintiff any opportunity to inspect the same^ 
or to accept the delivery of the said shares, as having 
been issued according to the description of the corpora- 
tion's authority to issue them; or as having rights, in 
their legal representative sense, in said corporation's 
profits, business and property, so described ; and did not 
afford plaintiff any opportunity to understand the cor- 
poration's authority to issue said shares of stock, in the 
same way that the defendant understood such authority ; 
neither did it afford plaintiff any opportunity to under- 
stand what property, if any, or what money, accounts or 
demands, if any, said corporation owned, in the same 
way that the defendant did; and did not thereby either 
form or execute any sale contract with plaintiff, of any 
shares of stock, in their legal representative sense; and 
did not form or execute any sale contract of rights in 
any property, money, accounts or demands whatever, 
so represented by any shares of stock; but, on the con- 
trary thereof, wholly failed, neglected and refused so 
to do; neither did the said defendant then, or at any 
time since then, as yet comply with its promise to re- 
pay plaintiff his said purchase money, or the interest 
thereon, or any part or portion thereof, so advanced to 
the defendant in performance of his part of said agree- 
ment, on request; yet, although often requested, has 
wholly failed, neglected and refused so to do, to the dam- 
age of the plaintiff in the sum of (name the amount) ^ and 
therefore he brings his suit, etc 

This form is submitted for public nse. 



If other parties than the corporation offer to make such 
sales of property rights, and fail to perform the condi- 
tions precedent to the execution of the contritct, the above 
form of declaration can be modified to meet the rights be- 
tween the defendants and the corporation holding the 
property and issuing the stock. 
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If such conditional offers of sale are of rights in action 
against certain corporation property and represented by 
bonds which are likewise described; the above form of 
declaration wiU meet the rights of the buyer, by changing 
the averments in the declaration describing the rights, by 
averring the rights represented by bonds as being rights 
in action against certain corporation property repre- 
sented by bonds ; instead of rights in certain corporation 
property represented by stock. Otherwise, the averments 
of breach of performance of the conditions of the agree- 
ment are the same. So, like^vise, if a buyer has advanced 
money to a broker, under his promise to make such con- 
ditional agreements to purchase rights represented by 
stock or rights in action represented by bonds in certain 
property described ; it is only necessary to show the buy- 
er 's right of recovery, to set up the conditional agree- 
ments to buy, as alleged in the above form, and the ad- 
vancement of the purchase money with which to enable 
the broker to make such agreement, to purchase such 
property rights, and the agent or broker ^s failure to ful- 
fill his promise. 

In case of an exchange of property, for rights repre- 
sented by securities, instead of a purchase contract being 
conditionally agreed to, and the property is delivered ; a 
declaration to recover the value of the property involves 
the same breach of conditions as in a sale; and if the 
property itself is real estate, a bill in chancery may be 
filed, asking the court to declare the deed to real estate 
void, as no legal contract was formed or executed, and no 
title to the realty passed by delivery; on the familiar 
principle that, unless both parties are bound in a valid 
contract, neither is bound. 
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The Intention of Pabties' Control the Fobms op Im- 
plied Contract ; and Intentions are Evidenced bt the 
Expressions and Acts of the Parties. 

We do not assume that we have set out the conditions 
of the agreement in the above form, to sell and to buy, 
in the most accurate possible phraseology; or that we 
have set out the form of the contract the parties intended 
to form, in the most accurate manner ; nor do we assume 
that we have alleged the breach of the defendant to per- 
form the conditions of such agreement, or the defendants ' 
failure to perform or fail ure to form or execute any con- 
tract whatever, in the most accurate language possible ; on 
the contrary, the above form of declaration is set out to 
illustrate the facts intended by the parties, as evidenced 
by their agreement, and as interpreted by the law of sales 
and established by the law of contracts. 

The essential allegations in a declaration in assumpsit, 
are to set out the facts evidencing the parties^ intention 
to contract, and the f orin of the contract they intend to 
engage in. When the entire contract is expressed in 
terms, the intention of the parties is clearly set out by 
setting out the contract itself, or otherwise, the substance 
thereof sufficiently to evidence their intention. But when 
the contract the parties intend to form is partly expressed 
and partly implied, the contract is evidenced by their ex- 
pressions and their acts ; and the form of the contract so 
intended must be expressed in such language as will clear- 
ly express the contract the parties intended to make from 
such evidence. 

When a party names certain shares of stock, as issued 
by a certain corporation, in an offer of sale at a certain 
price, and exhibits a prospectus describing the corporate 



129 

organization and stock issue and its property and titles 
to the property; the intention, as evidenced by such an 
offer, is clearly to sell the rights in the property de- 
scribed, that the shares of stock represent. Shares of 
stock, by operation of law, represent rights in certain 
parts of the corporation profits, and like parts of the cor- 
poration property in case the corporation is dissolved. 
Such rights represent all of the property value that 
shares have. Clearly, therefore, the seller intended the 
buyer to understand that he would get the rights in the 
corporation's profits on such property, and in such prop- 
erty, that the shares represent, for his money ; and clearly 
the buyer intended to get the rights represented by the 
shares in such profits and property in place of his money. 
Such intentions of the seller and buyer are not fully ex- 
pressed in the terms of the ofl^er and acceptance ; but, the 
offer and acceptance, by their terms, clearly evidence 
the intention of the party as to what the buyer was of- 
fered for his money and what he intended to get for it. 

Under such circumstances, the law implies such a con- 
tract was engaged in by the parties, as would fully ex- 
press their intention. This we have undertaken to do 
in the above form of declaration, after first stating the 
facts evidencing such intention. After setting out the 
contract the parties engaged in, or intended to engage 
in, then the declaration must show the acts of the parties, 
pursuant to the contract so engaged in, or that they in- 
tended to engage in; and the plaintiff's performance of 
his part of the undertaking, and the defendant's failure 
to perform his part thereof, and the damages the plaintiff 
has sustained by reason of the defendant's default 

Such statements in a declaration embody the three es- 
sential elements of the declaration, to wit: the contract 
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undertakings of the parties, and the performance of the 
contract obligations on the part of the plaintiff, and the 
. failure to perform on the part of the defendant, and the 
damage the plaintiff claims he has sustained in conse- 
quence of the defendant's failure to perform. 

We have referred to a copy of the defendant's pros- 
pectus, as a part of the declaration in the above form, 
to meet the requirements of the practice in Illinois when 
the action is based, in whole or in part, upon a written 
instrument. A prospectus or other written or printed 
description of the corporation's property and titles and 
securities is exhibited to the buyer in such an offer, for 
the sole and only purpose of apprising the buyer of the 
particular corporation property that the stock offered for 
sale represented rights in. It is, therefore, a necessary- 
part of the offer ; as without an exhibit of such property 
the seller would not have offered to sell stock having 
rights in any specific profits or property whatever. 

Section 2. 

A declaration charging the breach of a warranty con- 
tract, like a breach of other contracts, must set up facts 
evidencing an intention of the parties, that the seller 
should be bound by a warranty, and the terms of the war- 
ranty so impUed, when the terms of the warranty is not 
expressed. 

In sales of stock or bonds, on conditional contracts, or 
on executpry contracts, the warranty of title or quality 
is always implied, and never, so far as we know, ex- 
pressed. When shares of stock are delivered by a cor- 
poration, pursuant to an application contract, their de- 
livery is made by delivering a stock certificate, symbolical 
of the shares ; but the certificate never, so far as we are 
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informed, contains a conveyance of the rights represented 
by stock or an expressed warranty of the quality of the 
shares ; although such a conveyance and warranty is al- 
ways implied. On an application contract, the applicant al- 
ways accepts the title to the shares, viz : a stock certificate 
evidencing the shares, and the corporation 's legal author- 
ity to issue the shares under the law of caveat emptor. The 
intention of the parties, in respect to the application of 
an implied warranty of quality, and the application of 
caveat emptor, evidenced by the application contract is 
apparent. The applicant clearly assumes the responsibil- 
ity of the titles to the shares, when he applies for them, 
and that they will be evidenced by a stock certificate. But 
the quality of the shares of stock consists of the profits the 
shares represent as well as the property they will repre- 
sent, in case of a dissolution. The applicant does not 
apply for shares having rights in existing profits, or in 
existing property but applies for shares to represent 
profits and property thereafter. The corporation con- 
trols such property qualifications of the stock, and, un- 
less the corporation (in case it acquires property and 
earns profits) conveys the property rights, and holds its 
property, money, accounts, etc., subject to the 
rights represented by the shares; and unless it 
subjects its property, titles and accounts to the 
stockholder's inspection, so as to enable him to know 
what profits his stock represents, as well as the property 
in case of dissolution ; and pays the stockholder his just 
profits when declared in dividends it violates its war- 
ranty. In such case, although the shares might have the 
quality, of representing profits, yet, if the buyer did not 
enjoy the profits, the quality of the stock, however valua- 
ble, would not pay him anything. 
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The law assumes a corporation, as well as a natural 
person, not only knows the law but will obey the law, and 
will do what the law intends it to do. The law intends 
the party who sells something that is not wholly turned 
over into the custody and control of the buyer, to warrant 
the buyer in its free enjoyment as fully as he would so 
enjoy it, if the thing he bought was conunitted to his own 
custody and control. 

It is a common practice for corporations to disregard 
the covenants they undertake, when issuing stock on ap- 
plication for shares, or on issuing shares to represent 
rights in certain corporation property it claims to own; 
and to thereby disregard their covenants with their stock- 
holders that they will hold their property, money, ac- 
counts, etc., subject to the rights represented by the 
shares; and to disregard their warranty to pay the just 
profits in dividends represented by their shares; or to 
subject their property and its titles, money and accounts 
to the inspection of stockholders, so as to enable stock- 
holders to know what profits the corporation earns and 
what dividends are represented by their shares of stock. 

The common practice of corporations is to wholly dis- 
regard such covenants of warranties with their stockhold- 
ers, and to hold the corporation's property, money and 
accounts with absolute indifference to their obligations 
to their stockholders, under such warranties. Yet, when- 
ever a corporation, without just cause, refuses to permit 
a stockholder the free enjoyment of his rights of inspec- 
tion, or any opportunity to know the just profits the cor- 
poration earns, and the just dividends represented by his 
shares of stock, on demand by such stockholder ; the cor- 
poration 's refusal, constitutes a positive breach of war- 
ranty and entitles the stockholder to recover such dam- 
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ages as will compensate him for such breach of 
warranty. The natural damages to the value of rights 
represented by stock, is the difference between the divi- 
dends paid on his stock, and such dividends as have been 
earned and are lawfully represented by his stock; also 
the difference in the commercicd value of the rights rep- 
resented by the stock when a buyer knows what the cor- 
poration owns and earns, or has an opportunity to know. 
In an action for breach of warranty and for such damages 
as the stockholder claims to have sustained, proof that 
the corporation has refused such right of inspection, un- 
less it can justify its refusal, is prima facie proof of the 
breach. With relation to damages, the rule of evidence is, 
that a claim of damages caused by the adverse party in a 
certain amount ; when the adverse party is in possession 
of evidence of the exact damages and fails to produce it, 
then such a claim to damages will be taken and accepted 
as prima facie proof of the loss. 

The warranty contract of the quality of shares of stocky 
means that the subject of the warranty is the rights that 
inhere in shares of stock, by operation of law, as the cor- 
poration acquires property. There is a clear distinction 
between shares of capital stock and the property rights 
represented by shares of capital stock. Shares of capital 
stock are merely contract interests in the corporation's 
charter contract with the state. Neither the charter or 
shares of stock, (being contract interest sin the charter), 
can be treated as property. They are mere contracts, 
and nothing more. But whatever the law embodies in a 
contract, growing out of its execution, may be properly 
treated as a contract right. The law enters into shares of 
stock, when they are issued by a corporation, and gives to 
each share the rights in such part of the corporation 
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profits, and such part of the corporation property, as the 
share is a part of the total shares authorized. And the 
law gives the holder and owner of such shares a right to 
inspect the corporation property, money, accounts and 
demands, at all times that do not interfere with the busi- 
ness, for the purpose of enabling the stockholder to know 
what profits the corporation earns, and what property, 
money, accounts and demands it owns ; and to enable the 
buyer to determine whether he is paid his just profits or 
not, and to know what profits the corporation should earn, 
and what property it owns, over and above its debts ; so 
as to enable the buyer to know the exact property his 
shares represent, and to thereby determine their exact 
property value. 

All shares of stock, when issued by a corporation, 
instantaneously acquire the rights above mentioned in 
the issuing corporation's profits, business and property, 
as a part of the shareholder's contract, in accepting the 
issuance of the shares. The fact is that the rights be- 
longing to shares of stock, by authority of law, also be- 
long to a stockholder when he acquires the ownership 
of shares of stock. Yet such rights, being rights in the 
corporation's profits, business and property, are not 
delivered to the stockholder when shares of sto(i are de- 
livered; because the ordinary certificate merely certifies 
the stockholder to be the owner of the shares of stock 
named in the certificate. The only way that the delivery 
of a stock certificate could also deliver the rights in the 
corporation profits, business and property that the shares 
represent, would be by a constructive delivery of such 
rights. There is no such thing as a constructive delivery, 
unless there is an actual delivery of something that evi- 
dences the buyer's title and ownership of the thing to be 
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delivered ; and unless it evidences the buyer ^s right to its 
exclusive use and profits, because the title and ownership 
of anything carries with it, by operation of law, its ex- 
clusive use or profit. 

The rights, therefore, following the issuance of shares 
of stock, are either valuable or invaluable accordingly as 
the rights are controlled by the stockholder. If the stock- 
holder realizes the rights belonging to his shares of stock, 
his realization of such rights gives a quality to the shares 
that they do not have, if the buyer does not control the 
enjoyment of such rights. Therefore, the enjoyment of 
the rights lawfully belonging to shares of stock, is an 
enjoyment of the quality of the shares ; and the inability 
of the stockholder to enjoy such rights discredits the 
quality of the shares. 

The possession of property and business is prima facie 
evidence of ownership and all the rights and profits aris- 
ing therefrom. The possession, therefore, of corporation 
property and business, by a corporation, is prima fade 
evidence, not only of its ownership of the property, prof- 
its and business, but is conclusive evidence thereof, unless 
the stockholders have a better title. When shares of stock 
are issued to stockholders, and no conveyance is made 
by the corporation, amounting to a constructive convey- 
ance and warranty of the quality of the shares, viz : the 
rights the shares lawfully represent in the corporation's 
profits, business and property, such rights are not deliv- 
ered. The delivery of a stock certificate delivers the 
buyer the rights belonging to the shares of stock, as a 
matter of law; but such rights, being in property that 
remains in the possession of the corporation, are not de- 
livered; unless the stock certificate contains such a con- 
veyance, or unless such a delivery of rights is otherwise 
evidenced. 

The declaration may be in the following form: 
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FOEM 7. 

On Wabbanty of Quality. 

Stockholder against the issuing corporation. Com- 
mence the declaration in the usual form, and proceed as 
follows : 

For that, whekbas on to wit: (give date^ etc.) the de- 
fendant^ then being a corporation, organized nnder the 
laws of (name the state of organization) , and legally au- 
thorized to issue shares of stock, evidenced by stock cer- 
tificates, and to represent rights in its profits, and in its 
property, in case of dissolution; and to bind itself in a 
warranty to its said stockholders of the quality of its said 
shares of stock, to wit : That it would hold its property, 
money, demands and accoxmts, of all kinds, subject to the 
rights represented by its said shares of stock ; and subject 
to its stockholders' right of inspection, at all times that 
did not prejudicially interfere with its business, and that 
it would pay its stockholders the just profits represented 
by their shares of stock, declared in dividends, and in 
good faith. 

And the plaintiff, then and there confiding and relying 
on said defendant's ability to acquire property and 
money with which to pay profits and dividends on its 
shares of stock; and also confiding and relying on the 
defendant's said warranty of the quality of its said shares 
of stock ; and that it would hold its property, money, ac- 
counts and demands subject to the rights represented by 
its said shares of stock, and subject to its stodJiolders' 
inspection of its said property, money, accounts and de- 
mands, at all times that did not prejudicially interfere 
with its business; and that it would pay the just profits, 
represented by its said shares in dividends. And the plain- 
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tiff, in consideration thereof, then and there subscribed 
for (name the shares of stock), and paid defendant's sub- 
scription price therefor, and said defendant tfien and 
there accepted said stock subscription and the payment 
of such subscription price; and then and there issued and 
delivered plaintiff said shares of stock, by the delivery of* 
a stock certificate, certifying plaintiff to be the owner 
thereof; a copy of said certificate is hereto attached, 
marked * * Exhibit A, ' ' and made a part hereof. 

And the defendant then and there warranted plaintiff 
that it would hold its said property, money, accounts and 
demands subject to the rights represented by its said 
shares of stock, and subject to his inspection, at all times 
that did not prejudicially interfere with its said business ; 
and that it would pay plaintiff his just profits declared in 
dividends so represented by his stock. 

And, although the defendant has accumulated large 
amounts of property and earned large profits, that be- 
longed to the plaintiff, to the amount represented by his 
said shares of stock; yet the defendant, then and there 
contriving and intending to cheat and defraud plaintiff, 
did not, then, and has not as yet held its said property, 
money, accounts and demands subject to plaintiff's 
rights, so represented by his said shares of stock, or sub- 
ject to his said inspection although often requested so to 
do ; neither has the said defendant, since then, or at any 
time as yet, paid plaintiff his said profits, so represented 
by his said shares of stock, or any part or portion of such 
profits, so declared in dividends; but, on the contrary 
thereof, the said defendant has refused so to do, to the 
damage of plaintiff in the simi of (name the damage he 
claims to have sustained), etc., and therefore brings this 
suit, etc. 
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If certain portions of the profits have been paid, bnt 
not all, or if certain breaches in the defendant's said war- 
ranty have been made, but not the entire warranty, the 
declaration should state the facts constituting the breach. 

The foregoing form of declaration is based upon the 
application contract for shares representing rights in 
corporation property to be thereafter acquired. It seems 
that there is no difference in the terms of a collateral 
warranty of quality of shares, when the shares are issued 
pursuant to sale contracts of rights in corporation prop- 
erty already acquired. The difference in the contract is, 
that in the first instance the shares are issucfd to rep- 
resent corporation property to be acquired, and in the 
latter instance they are issued to represent the sale of 
rights in property already acquired, as well as any prop- 
erty that may thereafter be acquired. 

There is, however, a distinction in the scope of the war- 
ranty between the two forms of warranty, as has been 
heretofore said. 

The contract embodied in the above declaration is writ- 
ten according to the legal intention of the parties, and 
without any regard to their actual intention. The law 
presumes that parties intend the natural and necessary 
results of their undertakings. When a corporation offers 
to sell rights, represented by its shares of stock in its 
property, that it is to retain the possession of, the law 
assumes that the corporation intends to warrant the 
buyer in the free enjoyment of the rights it sells. For 
tmless the corporation does so intend, and did not intend 
to refuse the buyer the benefit of what it sells him, the con- 
tract would be based upon a fraudulent intention and 
would, therefore, be illegal. One of two things must nec- 
essarily follow the execution of every certificate evidenc- 
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ing shares of stock, viz: The corporation must intend 
to deliver what it sells to the buyer, and in such manner 
as to give the buyer the exclusive use and control of what 
he buys ; or, on the other hand, it must intend to cheat him 
out of the benefit of what he buys. 

The law never presumes an illegal intention, if a legal 
one can be presumed, as arising out of the transaction. 
Therefore, in the sale and delivery of shares of stock 
for money, by a corporation, it intends to warrant the 
quality of the shares or to cheat the buyer out of his free 
enjoyment of their quality. The corporation always right- 
fully retains possession of the corporation property and 
thereby retains possession of all profits arising out of 
its property. It cannot, therefore, make an actual deliv- 
ery of the rights represented by its shares of stock. The 
only delivery it can possibly make is a constructive de- 
livery. A constructive delivery is such a delivery of the 
title as to give the buyer the power to control the use and 
enjoyment of what he has title to. The corporation must 
intend to warrant the buyer the free enjoyment of the 
rights represented by his stock in order to conclude the 
delivery of what it sells. 

We have undertaken to express the intention of the cor- 
poration, in the warranty contract set out in the above 
declaration ; and, without assuming that the phraseology 
is unerringly expressive of such intention, we do assume 
that the substance of such lawful intention to warrant 
is substantially set out. We have attached a copy of the 
plaintiff's stock certificate to said declaration to meet 
the requirements of the Illinois Statutes in actions based, 
in part or entirely, upon written contracts. The warranty 
contract sued on is clearly based on the corporation's 
expressed contract of rights, represented by its shares 
of stock, as evidenced by its stock certificate. 
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Section 3. 

When an individual owner of stock sells his ^tock to a 
buyer, he also sells the corporation's warranty of the 
quality of the shares he sells. There can be no question 
of doubt but what the corporation's contract of warranty 
is a warranty of the quality of the shares, and not an in- 
dividual warranty to the stockholder, except as an owner 
of the shares. Consequently, the sale and assignment of 
shares of stock necessarily operates as a sale and assign- 
ment of the corporation's collateral warranty of quality. 
A vendor, therefore, who sells and assigns shares of stock, 
just as a vendor who sells or assigns a note or other form 
of contract, impliedly guarantees the sale of the con- 
tract rights inherent in what he sells. If a corporation 
refuses to perform its warranty contract with the as- 
signor of its shares of stock, such refusal constitutes a 
breach of the vendor's guaranty, just as a guarantor's 
failure or refusal to pay a note would constitute a breach 
of the guaranty of the note, and render the guarantor 
liable. 

We are not concerned with the parties who may be 
made defendants in such an action, because the question 
of whether a principal and a guarantor can be sued, joint- 
ly or severally, is usually determined by statute. Our 
sole purpose here is to show the form of action that may 
be brought, regardless of the parties who may be made 
defendants in the action. 

If a corporation, therefore, refuses to perform the 
terms of its warranty with any assignee, of its shares 
of stock, the assignee may bring his action against the 
assignor, as guarantor of such warranty contract; or may 
bring his action direct against the principal, as in the 
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above declaration. If the buyer chooses to elect to bring 
suit against the vendor, on his guaranty of such war- 
ranty contract, it is only necessary to set out the im- 
plied guaranty that the vendor agreed to sell and deliver, 
and did sell and deliver plaintiff certain shares of stock 
for a certain consideration, to him in hand paid by the 
plaintiff ; and that the defendant then and there delivered 
said shares of stock, with the said corporation's war- 
ranty of the quality of the shares, etc. The buyer can 
then set out the warranty contract, so sold and delivered, 
and the breach thereof, and the nonpayment of the dam- 
ages sustained, as in the above declaration. 

We do not deem it necessary, to meet our purposes in 
this work, to set out further forms of declaration, since 
the form of the warranty contract and its breach are of 
the essence of our xmdertaking. The particular facts, 
arising out of assignments thereof, are governed by the 
allegations essential to assignments, and guaranties of 
other contracts. 

^ SEOTioisr 4. 

When a corporation issues shares. of stock not as rep- 
resentatives of rights in profits on any particular prop- 
erty it owns, or in any particular property it may own, 
in case of dissolution, or, in other words, to represent 
rights in the general corporation property, not specific; 
as when the shares are issued on an application contract ; 
but, on the contrary thereof, when the shares are issued 
to represent rights in certain corporation property, by 
describing both the shares of stock and the property to 
the buyer; or, to represent rights in specific property, 
conditionally; as when the shares are issued on 
an agreement to sell the shares, in their legal rep- 
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resentative sense, in certain property described in a 
prospectus, or otherwise; then, and in such case, there 
is a collateral warranty of both title and quality. A 
breach of such a warranty contract will likewise give 
the stockholder a corresponding right of action for dam- 
ages. 

The collateral warranty of both title and quality, like 
the collateral warranty of quality alone, will arise when 
the vendor legally intends to so warrant. The intentional 
warranty of title and quality may exist likewise even 
when the corporation did not intend the warranty in f act^ 
There is, however, a prima /ocie warranty of titie unless 
the buyer was afforded an opportunity to examine the 
vendor's title for himself; and he prima facie assumes 
responsibility for the vendor's title, under the law of 
caveat emptor. 

In other words, there is an implied warranty of titte 
unless the contrary intention is clearly evidenced, for the 
buyer is not presumed to offer anything for sale that he 
does not own. On the other hand, a collateral warranty 
of quality will not arise unless there is a clear legal in- 
tention to warrant, that amounts almost to a duty that the 
warranty shall arise. 

When a corporation offers to sell shares of its stock 
or a bond at a certain price, by exhibiting a prospectus, 
or otherwise describing its title or legal authority to is- 
sue the shares, or to execute the bond, and by describing 
its property, money, demands and accounts and its titles 
to its property, if a buyer accepts such an offer, and 
the contract is executed ; it evidences a legal intention on 
the part of the corporation to warrant its titie to its se- 
curities, so described, and its property, so described, as 
a collateral warranty of both title and quality. . 
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If bonds are described, as representatives of such prop- 
erty rights, then there is no warranty of quality, because 
the bonds have no qualifications that are not fully ex- 
ecuted when the bonds are executed and delivered. But 
if shares of stock are described as representing such 
property rights, then there is a warranty of quality as 
well as title ; because the shares of stock do have qualifi- 
cations that remain to be executed by the corporation and 
that are not executed, when the shares of stock are ex- 
ecuted and delivered. 

Such warranties, however, do not arise unless such 
contracts are executed by a delivery of the securities by 
exhibiting the corporation's authority to issue such se- 
curities, and by exhibiting the corporation's property, 
titles, accounts, etc.; because collateral warranties of 
either title or quality do not arise except upon express 
contracts ; and, until the securities are so delivered, con- 
formable to the law of delivery, the contract is neither 
formed or executed; and when there is no express con- 
tract, there could not be a collateral warranty. 

Any buyer of shares of stock, in their legal representa- 
tive sense, may bring his action against the corporation 
for breach of warranty of its titles to its securities and 
their quality, as well as for a breach of the quality alone. 
The declaration for such breach of warranty must set 
out the warranty contract, the particular breach of such 
contract, and the damages sustained. Such actions may 
be brought by the original buyer, or any assignee there- 
of, on proper allegations of contract rights. All that 
seems necessary in any such action is to set out the con- 
tract and the privity of contract relations between the 
plaintiff and the defendant, regardless of what facts 
may be necessary to show such privity of contract, and 
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the default of the defendant and the damages snstained. 
The established principles of pleading and practice, as 
set ont and illustrated in the text books, will guide the 
plaintiff as to the necessary allegations with relation to 
the contract and the breach thereof, and the plaintiff's 
right to recover. Our purposes are merely to show the 
existence of such collateral contracts of warranty with 
relation to such sales, the reasons for their existence, and 
the benefit arising from enforcing their obligations, and 
the damages resulting from their violations. 



CHAPTER 10. 

Actions for Fraud and Deceit. 
Section 1. 

This action is brought in trespass on the case for de- 
ceit, by means of which the party is cheated and defraud- 
ed. The law abhors deception and punishes the deceivers 
in such penalty as will tend to deter others from engaging 
in snch deceptive practices, and as will compensate the 
party so deceived for his loss. The law treats all parties, 
jointly engaged in a deceptive undertaking, or who aid 
and encourage the deception, in the nature of accessories 
to the commission of the wrong, and holds them equally 
guilty with their principal. They are each, severally or 
jointly, liable to pxmishment in damages to the injured 
party as principals. 

In consequence of this fact, any party, who is injured 
by deception, has a right of action in the nature of an 
action in trespass on the case against all parties co-oper- 
ating in the deception, jointly; or they may be sued sep- 
arately, as the injured party may elect. 

It makes no difference how a party is deceived, if he 
has suffered damages or loss on account of any inten- 
tional deception that he relied upon as being true, he has 
a right of action for damages. If money or property is 
obtained, by leading a party to believe that the deceiver 
will enter into a certain contract with him, and the de- 
ceiving party does not intend to do so ; but obtains some- 
thing of value on account of such deception, without, in 
fact, entering into such contract, the injured party has a 
right of action for his loss. Or, if property or money is 
obtained, in consideration of some other thing of value, 
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and the injured party is led to rely upon the receipt of 
such thing ; when the other party did not intend to deliver 
it, and is damaged thereby, he likewise has a right of 
action for his loss. It is of no consequence what the sub- 
ject of deception is. The material question is, the fact of 
the deception and the injured party ^s reliance upon the 
other party ^s honesty, and his damages, and the other 
party's intention to so deceive him. 

So when a corporation promises to engage in a sale 
contract of certain shares of stock, in their legal repre- 
sentative sense, and as representatives of rights in certain 
property, and the corporation describes the securities to 
be delivered and its ability to issue and deliver such se- 
curities; and describes a large amount of property and 
its titles to the property, together with money, accounts 
and demands; but does not offer the buyer any oppor- 
tunity to know whether it has authority to issue and de- 
liver such shares of stock or not, or whether it owns the 
property, money, accounts, etc., described, or not, and rep- 
resented by said securities; and does not deliver the 
securities, so described, or its said property and rights, 
so described, by exhibiting its authority to issue the se- 
curities, or its property and titles and accounts, to evi- 
dence what it owns; and without any purpose or inten- 
tion to carry out its said promises with th^B buyer; and 
without any purpose or intention of delivering said se- 
curities, by exhibiting its authority to so issue them, 
or to deliver the rights represented by said securities, 
by exhibiting its property and its titles to its property, 
together with its money, accounts and demands, so as 
to afford its buyers an opportunity to inspect the same, 
and to accept their delivery, if in conformity with said 
promise; also, without any purpose or intention of ex- 
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ecuting its said contract with buyers of the rights so 
represented by said securities in its property, money 
and accounts so described. 

And if the buyer relies upon its said offer of sale, and 
its said promises to execute its said contract with him, 
and pays his said purchase money therefor, in such reli- 
ance; L ti^e cowation does not perform its said 
promises with him, and does not form or execute the sale 
contract it so promised to form and execute with him; 
and does not sell the securities in their property sense 
and as representatives of their rights in the property de- 
scribed ; such a state of facts would evidence a clear cause 
of action in deceit in the nature of an action of trespass 
on the case. 

Under such a state of facts, the corporation and such 
of its officers and agents or outside parties, who may ad- 
vise and assist in the formation and execution of such a 
fraudulent design and purpose, are equally guilty. 

The law treats such a fraudulent enterprise, so inten- 
tionally engaged in, as a sort of quasi criminal act to 
obtain money unlawfully. The injured party can main- 
tain his action in trespass on the case against all parties 
who aided or abetted such unlawful purpose and design ; 
and the injured party is entitled to recover his actual 
damages from any one, or all, of such parties, as he may 
elect. And he may have judgment for additional dam- 
ages, in the discretion of the jury hearing the case, for 
what is called exemplary damages or smart money, and 
as a punishment for engaging in such lawless undertak- 
ings. 

The declaration in such a case may be in the following 
forip: 
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Form 8. 

Commence the action as an ordinary action of trespass 
on the case and name the plaintiff and the corporation 
and all parties who aided in inducing the plaintiff to part 
with his money, or any of such parties as he may electa 
and proceed as follows : 

For that, whereas, on to wit: (give the date and place 
of the transaction), the defendants (name the issuing 
corporation and the parties representing it) being then 
and there aided by (name any other defendants so induc- 
ing plaintiff to engage in the transaction) the said cor- 
poration, by its said (name its acting agents) then and 
there fraudulently, intentionally and deceitfully and with- 
out any intention or purpose of carrying out its said xm- 
dertaking, hereinafter mentioned, with plaintiff, and by 
the aid and encouragement of (name the other defend- 
ants) who then and there well knew that said corporation 
did not intend to carry its said undertakings with plain- 
tiff into effect; and well-knowing that said corporation 
then and there intended to cheat and defraud plaintiff out 
of his purchase money, hereinafter mentioned; and the 
said defendant corporation, by its said (name its acting 
representative) and said (name the other defendants) 
then and there intending plaintiff to rely upon such rep- 
resentations and promises of said corporation ; and, pur- 
suant to said unlawful purpose and design, the said cor- 
poration then and there offered (name the shares of 
stock) in their representative sense, at (name the price), 
and exhibited a description (name the manner of exhibit) 
describing the property, etc., (in manner and form, 
as above explained) and then and there promised that it 
would deliver said securities and property rights tiiey 
represented, as so described, by the delivery of the shares 
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of stock, so described; and by exhibiting said corpora- 
tion's authority to issne said shares, and by delivering the. 
rights, so represented by such shares of stock in the cor- 
poration's property, money and accounts, so described, 
and its titles to such property, and in the formation and 
execution of its said sale contract, so promised. 

And the plaintiff, so relying upon such promises 
of said (name the defendants) and that said cor- 
poration would so deliver, did then and there accept its 
said offer and promise, and paid his said purchase money 
in the sxmi of (name the amoxmt). 

And the plaintiff alleges that it then and thereby be- 
came and was the lawful duty of said corporation to so 
perform its said promises, as aforesaid ; and to deliver its 
said shares of stock and the rights represented by its said 
shares, in its said property described; and to submit its 
authority to issue its said shares of stock, and to exhibit 
its said property, money, accounts and demands, so de- 
scribed ; so as to enable plaintiff to accept the delivery of 
said shares of stock, if conformable to said description; 
and of the rights they represented in said corporation's 
property, if conformable to said description, and as a con- 
structive delivery of the rights in said corporation's 
money, accounts and demands; and to reject their deliv- 
ery, if not conformable to said description. 

Yet the said corporation, after obtaining plaintiff's 
purchase money, did not perform its said offer and 
its said promise to form and execute said sale con- 
tract ; and did not deliver its said securities, conformable 
to its said promise; for that it did not deliver its stock, 
or the rights they represent in its said corporation prop- 
erty, by exhibiting its authority to issue its said securi- 
ties ; and did not deliver the property rights represented 
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by said securities in its said property, money and ac- 
counts, so described, by exhibiting the same to plaintiff, 
so as to enable plaintiff to accept the delivery thereof in 
the formation and execution of its said contract it so pre- 
tended te make with plaintiff ; or in performance of any 
sale contract of rights represented by any securities in 
any property whatever ; but, on the contrary thereof, did 
not form or execute said sale contract with plaintiff of 
any of its said shares of stock; or as having rights in any 
corporation property or in anything whatever; and did 
not intend so to do, at the time of said promise to plain- 
tiff ; and said defendants, above named, and each of them, 
then knew, or were given knowledge, as men of ordinary 
prudence and judgment, that it did not intend to perform 
its said offer or promise. And the said corporation, 
(naming it), and the said (name the other defendants) 
did then and thereby fraudulently and intentionally cheat 
and defraud the plaintiff out of his said purchase money 
and without rendering or intending to render to him any 
consideration whatever therefor. 

Wherefore, plaintiff says he has sustained damages in 
the smn of (name the amount of money paid, together 
with any exemplary damages he thinks he should re- 
cover) and therefore brings his suit, etc. 

This form is submitted for publio use. 



The intention that the law contemplates is an actual in- 
tention to cheat, as distinguished from a constructive in- 
tention. In actions on a contract, or ex contractu, and 
not ex delicto, the intention of the parties is evidenced 
by the contract itself, whether the contract is ex- 
pressed or implied. But in an action in deceit> aris- 
ing out of a contract, the gist of the action is the actual 
intention to deceive the buyer, coupled with the buyer's 
reliance on the false representation as being true. 
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It is true the law will imply an actual intention to de- 
ceive, from facts and circumstances, including contract 
undertakings ; when such intent is the natural and neces- 
sary effect of the acts of the parties and contract under- 
takings. But, if an ordinarily prudent man would not 
have been held to so intend to deceive, even though the 
acts and contract undertakings might legally imply an 
intention to deceive, yet, such legal implication would not 
necessarily evidence an actual intention. 

When a party brings an action for deceit, he assumes 
the burden of proving the facts necessary to evidence the 
deception, as well as the facts evidencing an intention to 
deceive. But when a party brings an action for breach of 
contract, the plaintiff must prove the contract by intro- 
ducing the contract, if it is in writing, or, by introducing 
proof, evidencing the contract the parties intended to 
make, if the contract is implied. Yet he does not have to 
prove that a party breaking the contract terms intended 
the breach when he entered into the contract All he 
has to prove is the contract itself and its breach, regard- 
less of any intention of the party to break the contract. 
The law, in such case, implies an intention, growing out 
of the fact that he broke the terms of the contract. 

For this reason, it is doubtful whether an action for 
deceit could be maintained by proof of intention to dis- 
regard the contract duties, at the time the contract is 
made, when parties enter into such a conditional agree- 
ment to contract, as is above set out. We have no doubt 
of the fact that such conditional agreements are made 
daily and that they are, in fact, deceptions. The cor- 
porations, by their officers, in fact, do not intend to per- 
form their offers and promises when they make them; 
and it is also a fact that the buyer relies upon their doing 
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so, and that they do not do so. It is also a fact that they 
do not usually make any lawful sale contracts with buyers 
and that buyers do not get any lawful consideration for 
their money. The stock certificate delivered is a false 
evidence of ownership of the shares because there is no 
meeting of the minds^of the parties in the same sense in 
which the shares are legally issued. Some corporations 
assume such shares are lawful and buyers have rights they 
represent in the corporation property, and others do not. 
The question of whether buyers get anything, ordinarily, 
after accepting a stock certificate, depends upon the pleas* 
ure of the corporate managers. Buyers do not have any 
control of the property rights represented by their shares, 
and do not know whether they have any such property 
rights or not When corporations do not recognize a 
buyer's rights to anything, the courts are powerless to 
make them do so, because there is no lawful sale contract 
of any rights represented by the shares, and the courts 
have no contract to act on and to enforce. 

Courts cannot create contracts. They can only enforce 
them; and if the parties do not make any contract, or 
evidence any ratification of the existence of the contract 
they offered to make, the courts are powerless to do any- 
thing. 

Sometimes parties undertake to bring action for a frau- 
dulent representation of the value of stocks, for want of 
something better to do, but these actions almost univer- 
sally fail for want of proof. The corporation managers 
have all the evidence and the buyer cannot either prove 
what representations were made or that the representa- 
ti ons were not true, by any preponderance of evidence. The 
result, where such actions have been undertaken, is more 
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of a farce than a legitimate, provable demand for, dam- 
ages. They ai^e usually expensive to the stockholder and 
he seldom gets favorable results. 

Section 2. 

It is a well established principle of law that a univer- 
sal usage in a particular locality, for a long time; or a 
general custom, long indulged in, becomes a legal usage 
or custom, if such usage or custom does not contravene 
the established principles of law or the established con- 
struction of contracts. Y^t, if such usage or custom does 
conflict with the established principles of law, or the estab- 
lished constructions or interpretations of contracts, they 
never become lawful customs or usages, however long 
they may be indulged in, or however universally they 
may have been used. The law does not recognize an il- 
legal practice, in assuming to form or to execute' a con- 
tract; because the formation and execution of contracts 
are governed by estabUshed principles, in their formation, 
and in their execution. A usage or custom may evidence 
the intention of the parties with relation to certain obli- 
gations in a contract, but they cannot evidence the for- 
mation of a contract or the execution of a contract that 
has not been lawfully formed or executed. Any such 
usage or practice cannot be recognized as a lawful usage 
or practice any more than any other lawless acts can 
be recognized as legal, simply because the lawlessness 
has been indulged in a long time and by a large num- 
ber of people. The law does not excuse kn illegal prac- 
tice, because it has been indulged in by many people any 
more than it would excuse illegality if the illegal prac- 
tice was indulged in by one individual, independently of 
all others. 
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Yet, as has been said above, an action for deception 
cannot be maintained nnless the deceiver intended to de- 
ceive an innocent party, at the time of the transaction; 
and the deceptive representations must have been known 
to be false and intended that the innocent party should 
rely upon them and act upon it. 

Corporations and brokers have been offering to sell 
rights represented by shares of stock in certain corpora- 
tion property, by exhibiting prospectuses to buyers and 
others papers, called by different names ; but for the pur- 
pose of descAbing the corporate organization and au- 
thority to issue the shares, and of property, as belonging 
to the corporation, and the corporation's titles to the 
property, together with descriptions of accounts and de- 
mands due the<5orporation; and have been doing this for 
the purpose of leading buyers to believe that they were get- 
ting stock, in the legal representative sense of the stock, 
and that was of a value given the shares by the property, 
so described; and by delivering a stock certificate, de- 
scribing the number of shares mentioned in the offer, and 
obtaining the buyer 's money. No legal delivery of shares 
of stock are made, unless the right the shares represent 
are conveyed and the buyer has an opportunity to 
know whether such paper certificates are in fact sym- 
bolical of stock, or not; and without affording the 
buyer any opportunity to know that the shares had 
the rights they represent in such corporation prop- 
erty; and without affording any meeting of the 
minds of the vendor and buyer, in the same understanding 
of the question of whether the shares were legally issued 
or not, and in the same sense ; and without affording any 
meeting of the minds in the same understanding of what 
money, property and demands the corporation in fact 
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owned, or whether it owned anything or not ; and without 
thereby forming or executing any sale contract of any- 
thing whatever; and without complying with the law of 
delivery that requires a delivery to be so made as to 
enable the buyer to inspect what is delivered to him and 
to accept it if it conforms to what he agreed to buy; 
or to reject it if it does not conform to what he agreed 
to buy. And thereby directly and positively violating the 
fixed and established laws of forming and executing con- 
tracts, and violating the fixed and established laws of 
sales and delivery, that affords a buyer an opportunity to 
know what is delivered to him, or whether anything is de- 
livered, except a blank piece of paper, called a stock cer- 
tificate. 

Yet, there has been, for a long time, an almost universal 
practice to so violate and disregard the laws of contract 
and sale, and to obtain money and keep it. 

In view of the fact that such a practice has so ob- 
tained for a long time, and in view of the other fact that 
vendors are only presumed to intend that which an ordi- 
narily prudent man would intend, under like circum- 
stances, and since an ordinarily prudent man is charged 
with knowing the law, and is charged with knowing that 
a universal usage or custom long indulged in becomes a 
lawful custom or usage sometimes ; and the fact that such 
a custom has been allwed to contiivue so long, without any 
check or hindrance by the courts ; would do away with any 
presumption that he personally knew such a practice was 
illegal. And since such knowledge and personal intention 
to deceive are essential to support an action in deceit, 
in so obtaining money, it is doubtful whether it would 
be possible to prove that he knew the practice was illegal, 
so as to recover. 
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However when the courts have been called npon to 
determine the legality of these transactions and shall 
have found them, as they must find them, to be void of 
all of the essential requirements of a sale, or the essential 
requirements of a sale contract, evidencing a sale; and 
that they, therefore, do not amount to a sale, and do not 
transfer any title to the rights represented by any such 
securities in any such property ; and when they announce 
such a finding so as to remove any excuse for not 
being bound to intend to deceive, when they enter into 
such conditional agreements and fail to perform them ; or 
when parties have had personal notice of facts, challeng- 
ing the legality of such a practice, then vendors wiQ 
not thereafter be excusable from any liability of intend- 
ing to cheat and defraud, if they do so cheat and defraud. 

The respect of the public for the principles of the law 
of sales, applicable to the sale of securities, has degener- 
ated, in the minds of the public into almost contempt 
for the principles and justice of the law ; and especially 
with respect to the law of sales of corporate securities, 
and the law governing corporate management. If we 
do no more than to call attention of the public, in a small 
way, to the consideration of the law of sales of securi- 
ties in their representative legal sense, and in their prop- 
erty sense; and to a consideration of the different con- 
tract undertakings in such sales, and the different de- 
liveries on such sales, we will feel content to have served 
some purpose through our efforts hereby. And by sug- 
gesting a means by which honesty, in such transactions, 
can be distinguished from dishonesty, and by which 
legal sales of securities can be distinguished from illegal 
sales ; and corporate securities can be made to represent 
staple property values of known qualifications, instead of, 
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as heretofore, to represent rights to property, without 
knowing whether such rights have any property value in 
fact or not. 

Sbctiok 3. 

The law assumes that all men know the law and obey it. 
It assumes all men are honest and therefore intend to 
obey the law. It assumes that all men promise according 
to that which they lawfully should promise, etc. 

Therefore, when any man or corporation promises to 
sell something, and describes what he promises to sell, 
the law presumes the seller warrants his title to conform 
ta the title described in the offer. If vendors did not so 
assume the responsibility of what they offered to sell and 
according to the terms of the offer, they would be dishon- 
est. They would be offering to sell something that they 
gave the buyer the right to rely upon getting for his 
money, without assuming the responsibility of giving it 
to him, and without assuming any obUgation for not doing 
so. If such was the law, all security in the free enjoyment 
of what one owns, would be lost. 

And when a party so describes what he offers to sell, 
the law not only assumes that he owns it, as he describes 
it ; but also assumes he intends to make a lawful sale con- 
tract with the buyer. It assumes that he promises to ex- 
hibit it to the buyer, or to otherwise afford the buyer an 
opportunity to understand his titles to it and its quality, 
as the seller does. And the law assumes a promise to re- 
lease a buyer from any obligation to buy it, if it does not 
conform to the description. The law says that a lawful 
sale involves the formation and execution of a lawful sale 
contract ; and that a lawful sale contract evidences a meet- 
ing of the minds of the parties in the same understanding 
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of the terms of the contract and in the same sense. The 
law assumes the seller intends to sell what he offers to sell, 
and intends to obey the law of sales, by co-operating with 
the buyer in the formation and execution of a lawful sale 
contract, viz : a contract that evidences a meeting of the 
minds of the parties in the terms of the contract and in 
the same sense ; and that the buyer will know it conforms 
to what he agreed to buy, and that he will have the legal 
title and ownership thereof, so that he may be able to 
enjoy its use and profits. If such were not the intentions 
of the seller, then the seller would not intend to obey the 
law, or to co-operate in the formation and execution of a 
lawful sale contract, by carrying such intentions into 
effect ; and would not intend to sell what he agreed to sell, 
and if he got anything from the buyer, on his promise, 
he would not assume it belonged to him. 

When a party sells something, or some interest in some- 
tog, whi;h ifto remain in t£ possession of tiie seUer, 
the law assumes the seller intends to convey such thing 
or interest to the buyer, and to make the buyer the legal 
owner thereof; and to give the buyer the exclusive use 
and profits thereof, the same as if it were deUvered into 
his possession. The seller, in such case, intends to con- 
vey the legal title and ownership of such interests to the 
buyer, and intends to give the buyer its use and profits, 
by warranting the buyer his free enjoyment thereof. If 
the seller did not intend to do so, he would not intend to 
obey the law; because the law of sales intends the buyer 
to own what he buys, and to enjoy its use and profits. 

On the other hand, the law assumes that all men are 
prudent in looking after their own interests, and that they 
exercise ordinary judgment in relation to things, and that 
they know what they have a reasonable opportunity to 
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know. Therefore, in sales, if the seller affords the buyer 
a reasonable opportunity to know what he offers to sell 
him, and his titles therteo, the law assumes the buyer 
does know. If the buyer accepts such an oflSer, his ac- 
ceptance forms and executes a lawful sale contract ; for 
it evidences a meeting of the minds of the parties in the 
same understanding of the terms of the contract, and in 
the same sense. The question of delivery, in such case, is 
no part of the formation or execution of the contract, it 
is merely a performance of the contract Under such 
offers of sale, the seller conforms to the terms of his 
offer, by affording the buyer an opportunity to know what 
he offers him. Such sales are designated by the term 
^* caveat emptor.'^ It means that the seller knows, or is 
presumed to know what he buys, and, if he does not know, 
it is his own fault, and not the fault of the seller. There 
is no deception in such sales, even if the buyer did not, 
in fact, understand what he bought, or know what the 
seller ^s titles were. Yet, such sales are so uncommon and 
impracticable in the sale of stocks and bonds, that they 
are only referred to here in explanation of the law of 
presumption. 

Yet, when a seller so presuming to know the law, and 
presuming to be honest and to obey the law, and to con- 
tract in conformity with the law, and does not comply 
with his promise, the law assumes he did not intend to 
comply; or, if a seller does not execute a lawful sale 
contract of what he offered to sell, the law presumes 
that he did not intend to do so ; but assumes that he in- 
tended to deceive the buyer when he so promised to sell ; 
because the law assmnes thait parties intend the natural 
and necessary consequences of their acts and undertak- 
ings. 
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Therefore, when a party agrees to sell something by de- 
scribing it, and does not afford the bnyer any opportunity 
of knowing whether he owns it or not, or whether it is 
of the quality described or not ; and does not form or ex- 
ecute a lawful sale contract, but gets the buyer's money, 
on obtaining his confidence that he will so sell; the law 
presumes that he intended to cheat the buyer when he 
engaged in such promises with himu 

But such presumed intentions to deceive may be over- 
come by circumstances, showing that the seller did not 
knowingly intend to deceive the buyer. The practice of 
pretending to sell securities has been followed so long 
that, even though it violates the principles of the law of 
sales, and the established construction of contracts, yet 
the law assumes a man's actual intentions to be the in- 
tentions indiilged in by men of ordinary prudence and 
judgment. 

It is for these reasons, that we have said that actions 
in deceit, for obtaining purchase money without selling 
anything, could not be maintained at present, in view 
of such long-continued illegal practice. Yet, hereafter, 
any parties who obtain money through such illegal prom- 
ises to sell, with knowledge that the practice is illegal, or 
does not conform to the law of sales ; or if parties have 
such notice as will put an ordinarily prudent man on in- 
quiry as to the legality of such practice ; then he will be 
charged with intending to deceive, if he acquires money 
without selling what he promises to sell. 

The distinction between actions on a contract and ac- 
tions in tort for entering into contracts without any inten- 
tion of performing the terms of the contract; but intend- 
ing to cheat the other party, is that the intentions the 
law recognizes in actions for breach of contracts are the 
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legal intentions of the parties regardless of their actnal 
intentions; but, when the action is in tort for decep- 
tion, the actnal intention of the parties to deceive is 
the gist of the action; and whether they did so actually 
intend or not, is determined as aforesaid, by the question 
as to whether a man of ordinary prudence and judgment, 
under like circumstances, and like means of knowledge, 
would or would not so intend. 

The Cause of Fahng to Apply the Law of Sales and 
DELnoEBiEs. The Effect of Such Failube Between 
Vendobs and Bxtyebs, Corporations and Stookholders, 
AND THE Effect of Applying the Law ; Also the Legal 
AND Natural Reasons for Failttre to Comply with the 
Law. 

Section 4. The cause of failing to actually apply the 
law of sales, is a failure to understand the different sub- 
jects actually offered for sale. 

Shares of stock and bonds are and have for a long time 
been offered for sale, whether they were in fact the sub- 
jects of sale or not. 

Both shares of stock and bonds have been given distinct 
legal meanings. Shares of stock are legally made the 
representatives of such parts of the issuing corporations, 
profits and business, and such parts of its property in 
case of the corporation's dissolution, as the shares are 
parts of the total shares authorized. Bonds are legally 
made rights in action against the corporation property. 

The law of interpreting words and phrases that are 
given a lawful meaning, is that the meaning the law gives 
to words or phrases, must control, unless a different 
meaning is clearly intended. 

The law also presumes that all people know the law, 
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and intend to comply with it Therefore when shares of 
stock are offered for sale, and specific property and the 
issuing corporations, titles to it are described, to show 
the property the corporation presumptively owns with 
' which to earn profits and support its business, and to be- 
long to its stockholders if it is dissolved; the shares in 
such case are clearly offered for sale according to the 
meaning the law gives them, as well as the meaning of 
the offer itself. 

That the shares are offered for sale according to the 
meaning the law gives them, is not only proven by the 
presumption of law, but is also proven by the legal inten- 
tion evidenced in describing the corporation property. 

The same legal meaning is evidenced when bonds are 
named in such offers, except that the rights lawfully rep- 
resented by bonds, are against the property, instead of 
in the property. 

When shares of stock or bonds are offered for sale on 
a public market, the terms of the offer are the same as 
would be employed in offering to sell other property on 
a public market. No specific corporation property is de- 
scribed to evidence values. The clear intention evidenced 
by the law of interpretation, and by the terms of such an 
offer, is to name the securities in a property sense, for 
the intention evidenced hy the entire offer is the basic 
principle of the law of interpretation. 

Therefore, when shares of stock are named in an offer 
of sale and specific corporation property is described, the 
legal and actual subject of sale, is the right in the specific 
property described that is lawfully represented by the 
shares of stock. When bonds are named in such an offer, 
for sale, the rights in action lawfully represented by the 



163 

bonds against the specific property described^ is the sub- 
ject of sale. 

When either stock or bonds are offered for sale on a 
market valuation, the subjects of sale are the securities 
named in the offer. 

When vendors so offer to sell such property rights, 
even though neither the vendor or buyer actually know 
that the securities named in the offer are not the subjects 
of sale ; yet, the law treats the parties as if they did un- 
derstand that such property rights were the subjects of 
sale, as the law presumes they understand the legal mean- 
ing of the offer. 

When an offer is made to sell stocks or bonds, by de- 
scribing specific corporation property, and a buyer a<>. 
cepts the offer, both the vendor and buyer probably think 
the stock or bonds described in the offer are the sub- 
jects of sale, and that they have the value given them by 
the property described. The vendor and buyer part com- 
pany with the law in such case, by failing to form and 
execute a lawful sale contract of such specific property 
rights. The law requires the vendor to deliver the rights 
lawfully represented by the shares of stock, in the specific 
property described. It requires that such property rights 
be so delivered as to enable the buyer to understand that 
they are the rights represented by the shares in the spe- 
cific property described. The legal purpose of the deliv- 
ery, is to form a sale contract that gives the buyer the 
same understanding of the property rights that the ven- 
dor has ; also to so execute the contract so formed, so as 
to evidence a like understanding of its entire terms by 
the buyer and the seller in the same sense. 

But as the parties actually think the shares of stock 
are the subject of sale, the shares are delivered, and the 
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pnrchase money is paid, withont actually selling or de- 
livering the title to anything. It is a maxim of the law, 
that titles to any commodity cannot be voluntarily trans- 
ferred from one party to another, unless the transfer is 
intentionally made, and each party understands it alike, 
and the transfer, conformable to such intention, is law- 
fully made. 

We have named stock in place of bond, to illustrate 
legal and illegal sales, although the same effect obtains 
when bonds are named in the offer. 

The delivery of the property rights lawfully represent- 
ed by shares of stocks and bonds, must conform to the 
different legal rights lawfully represented by such se- 
curities. 

The effect of failing to form and execute sale contracts 
when shares of stock are named in the offer ; as between 
the vendor and buyer, is that the property rights repre- 
sented by the shares, are not constructively conveyed to 
the buyer; and the property out of which such i^pecific 
rights arise is not exhibited to the buyer, so as to afford 
him an opportunity to know what property rights, if any, 
are lawfully represented by the shares ; yet the buyer is 
entitled to a conveyance of such rights, and to an oppor- 
tunity to know that he gets the rights conveyed. As 
between the issuing corporation and the stockholder, 
no express warranty is given the stockholder that the 
corporation owns such specific property, or that the 
rights lawfully represented by the shares actually exist, 
and no express warranty is given the stockholder war- 
ranting his free enjoyment of such property rights; yet 
the buyer is entitled to such a warranty. As between 
vendors and buyers of such property rights as are law- 
fully represented by bonds, the property or its title, is 
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not exhibited to the buyer, and he does not know whether 
the bonds represent rights in action against such property 
or not, yet he is entitled to know. Neither is the bond- 
holder given any express warranty that the corporation 
owns such specific property; yet he is entitled to such 
warranty of title. 

There are legal and natural reasons, why the property 
rights lawfully represented by stocks or bonds have not 
heretofore been distinguished, as subjects of sale, from 
the stock or bonds named in offer of sale, as representa- 
tives of such property rights. 

The legal reasons ofr not understanding the fact that 
stocks and bonds are so offered for sale in their legal 
representative sense, and that the property rights law- 
fully represented by shares of stocks or bonds named in 
the offer, is the lawful subject of sale ; and also that the 
securities themselves are offered as the subject of sale, 
is that shares of stock and bonds have been bought and 
sold on public markets since a very early date. A pub- 
lic market is a lawful evidence of the value of a market- 
able article. The value of anything is evidenced by the 
general unprejudiced opinion of people acquainted with it. 

The natural reasons are that nothing except stock or 
bonds are commonly offered for sale as having value, and 
also as legal representatives of something that has value. 
It is natural to suppose that anything having a value of 
its own, i^annot also be a representative of something 
different that has value, or be offered for sale as a repre- 
sentative of something else. Neither deeds, bills of sale 
or^ any other contract representations of property or in- 
terests in property, except shares of stock, are commonly 
offered for sale ; but on the contrary, the property inter- 
ests represented by such contract instruments are offered 
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for sale. Bonds, notes and other obligations for money, 
executed by natural persons, are commonly offered for 
sale in a representative sense; but they are not offered 
for sale, as corporation bonds are, viz., as also having 
values of their own evidenced by public markets. 

A SUMHABY OF THE PABTIOUIiABS IN WhIOH THE LiAW IS 

NOT CoMPUED With, as Poi-lows: 

First. When stock stibscriptions are made the law is 
never complied with i/n one particular, viz: The rights 
lawfidly represented by the shares subscribed for, are not 
constructively or otherwise delivered. 

Second. When specific corporate property is de- 
scribed and bonds are offered for sale, the law is not gen- 
ercUly complied unth in two particulars, viz: 

(a) There is no lawful meeting of the minds of the 
seller and buyer in the same understa/nding of the prop- 
erty, the bonds have rights in action against. 

{b) The bonds are not delivered so as to enable the 
buyer to accept them as having rights in action against 
the specific property described. 

Third. When specific property is described and shares 
of stock are offered for sale, the law is not generally 
complied with in three particulars, viz: 

(a) There is no lawfid meeting of the minds of the 
seller and buyer in the same understanding of the prop- 
erty the shares of stock lawfully represent interest in. 

(6) There is no constructive or other lawftU delivery 
of the property right represented by the stock in any cor- 
poration property. 

(c) There is no constructive or other lawfid delivery 
of the property rights represented by the stock in the 
specific property described. 
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The IJNivBBSAii Pbbjtjdicb Against a Pais and Unpbbju- 
DiOED Consideration of the Acgubaoy of the Appuca- 

TION OF Such LBQAIi PABTIOITIiABS. 

There is no grecUer handicap to the formation of an tw- 
biased opinion as to the accura>cy or vMiccwracy of the 
above statements than a previously formed or expressed 
opinion in respect thereto; and the prejudice is equally 
powerful whether such previously formed opinion results 
from a personal investigation of the law, or is uncon- 
sciously formed by a long continued contrary practice. 



CHAPTER 11. 

executoby pukchase contracts op stock having prop- 
erty rights not specific, miscalled stock subscription 
contracts. the executory contracts are never executed 
— the so-called stock subscbiption contbacts abe never 
engaged in — yet the pubchase money and stock abe ex- 
changed without exchanging the title ob ownebship 
op eithbb the subject op pubchase ob the money. 

Conditional sales contbacts of stock having specific 
pbopebty bights, and conditional sales contbacts of 
bonds having bights in action against specific pbopebty, 
miscalled stock and bond sale contbacts — the condi- 
tions in each contbact upon which any sale depends 

abe not pebfobmed no sale of stock ob bonds, eitheb in 

a legal sense ob in a pbopebty sense is eveb executed— 
yet the stock and bonds abe exchanged without ex- 
changing the title ob ownebship of the subject of sale 
ob the money. 

Causes of misnaming such contbacts and the effects 

OF obtaining PUBCHASE MONEY, WITHOUT THE OWNEB's LAW- 
FUL ASSENT TO ITS PAYMENT EVIDENCED BY ANY LAWFUL CON- 
TBACT. 

Effects that will obtain when such contbacts abb 
named, fobmed, executed and pebfobmed, accobding to 
theib legal impobt and legal intention. 

Obligations that will be assumed by pabties who have 
notice of the lawful names of such contbacts, ob of 
theib constbuction, execution ob pebfobmance, accobd- 
ing to theib lawful impobt and affect. 

Effects of delivebing stock accompanied by a con- 
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STBUOTIVB DELIVEBY AND WABBANTY OF THE PBOPBBTY BIGHTS 
OF THE STOCK IN THE OOBPOBATION PBOPEBTY AND MANAGE- 
MENT. 

Effects of the law of public policy in so acquibing 
money without mutual contbact considebation. 

Section 1. Exbcutoby pubchase contbact of stock 
having pbopebty bights in the cobpobation pbofits and 
business not specific; and on condition that the cob- 
pobation is dissolved, in the cobpobation pbopebty not 
specific, abe always miscalled stock cubscbiption con- 
TBACTs. The purchase contracts are never executed and 
the so-called stock subscription contracts are never en- 
gaged in yet, the purchase money and stock are always ex- 
changed without exchanging any title or ownership to 
either. 

These contracts consist of agreements to pay certain 
sums of money for certain shares of stock, and the cor- 
poration's acceptance of the agreement. 

They abe pubchase contbacts and not subscbiption 
coNTBACTs, bccausc the money is to be paid in considera- 
tion of titles to the property rights, and not in considera- 
tion of profits on the money paid. 

They abe pubchase contbacts of stock having pbop- 
bbty bights and not stock subscbiption contbacts, bc- 
cause the stock is named in the contract to evidence the 
part of the corporation property the stock has rights 
in, and to represent profits on such property, and condi- 
tionally in such property. The stock is not named to 
evidence the amount of money paid or to represent profits 
on the money and conditionally in the proceeds of the 
money. 

The SUBJECT of the pubchase is stock having THE 
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PBOPBBTY BIGHTS lAWFULLY BELONQING TO THE STOCK, AND 

NOT THE SHABES OF STOCK, becanse the stock is mentioned 
in the contract in a legal representative sense or as hav- 
ing property rights, and not in a property sense or as 
having a property value ; as they are not bought on any 
market or commercial value as property. 

The contbact is an exbcutoby and not an executed 
PUBCHASE CONTBACT, because the property the stock has 
rights in is not specifically pointed out or separated from 
property rights in other property. The contract cannot 
be executed until the subject of purchase is so specifically 
designated as to evidence a meeting of the mind in the 
same understanding of the subject of purchase. It being 
essential to the execution of a contract that a like under- 
standing of the subject of sale be had, as otherwise the 
contract remains executory. 

PeBFOBMANCB of THE PUBCHASE CONTBACT IS ACCOM- 
PLISHED BY DELTVEBING THE SHABES OP STOCK ACCOMPANIED 
BY A CONSTBUCTIVE CONVEYANCE AND WABBANTY OF THE 
PBOPBBTY BIGHTS OF THE SHABES, AND NOT BY DELIVEBING THE 

SHABES OF STOCK ALONE, becausc the purpose of any pur- 
chase or sale is to obtain the use and control of the sub- 
ject of purchase or sale, and this can only be accomplished 
by an actual or constructive delivery. 

The deliveby of shabbs of stock having pbopbbtt 
BIGHTS IN THE coBPOBATioN PBOPBBTY, is made by Exhibit- 
ing the corporation property at the time of the delivery 
so as to enable the buyer to accept the delivery as a per- 
formance of the contract, otherwise the delivery is not 
complete. 

Wabbanty contbacts The contract if executed evi- 
dences an intention to trust the corporation to hold the 
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corporation property subject to the property rights of 
the stock. Such an obligation implies an intention to war- 
rant the stockholder that it will do so, and that it will 
protect him in the free enjoyment of his rights. 

The pebfobmanoe of a stock suBSOBiraoiir contract is 
a^oompUshed by deUvering shares of stock to evidence 
the amount of the subscription and to represent the 
profits on the subscription money. There is no construct- 
ive deUvery of property rights on stock subscription con- 
tracts, because the stock rights are in the nature of rights 
in action, and are not rights in possession. 

The stock biqhts abe bights in possession and not 
bights in the natube op bights in action in these con- 
TRACTS, because the stock is offered for sale as having 
property rights and not as having rights in profits when 
profits are earned on the money. The effect of a purchase 
of stock having property rights in profits and business 
not specific ; and on condition that the corporation is to de- 
Uver possession of stock having such property rights 
either actually or constructively. Therefore the purchase 
of stock having property rights imports the deUyery of 
stock having rights in possession in such property; and 
not rights in the nature of rights in action, as when stock 
is delivered to evidence profits to be earned on the money 
contributed. 

Section 2. Conditional sale oontbacts op stock hav- 
ing PBOPBBTY bights IN SPBOIPICALLT DESCBIBED COBPOBA- 
TION PBOPITS AND BUSINESS, AND ON CONDITION THAT THE 
COBPOBATION IS DISSOLVED, IN SPECIFICALLY DESCBIBED COB- 
POBATION PBOPEBTY, ABE ALWAYS MISCALLED STOCK SALE OON- 
TBACTS. THE CONDITION ON WHICH ANY SALE DEPENDS IS 
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KEVEB PEBFOBMED — NO SALE CONTRACT IS EVEB EXECUTED— 
YET THE SHABES OF STOCK AND MONEY ABE ALWAYS EX- 
CHANGED WITHOUT EXCHANGING THE TITLE OB OWNEBSHIP OF 
EITHEB THE SUBJECT OF SALE OB THE MONEY. 

Such contracts consist of offers to sell certain shares 
of stock at a certain price by describing specific cori)or- 
ation property, business and profits (usually in a pros- 
pectus) and the buyer's acceptance of the offer. 

These contbacts evidence a conditional sale and not 
AN UNCONDITIONAL SALE, bccausc the buyer 's acceptance of 
the offer only binds him to accept the delivery on condi- 
tion that the corporation delivers stock having the prop- 
erty rights described in its offer. 

The contbact as an entibbty is a conditional sale oon- 
tbact of stock having pbopebty bights in the specific 
cobpobation pbofits and business descbibed ; and on con- 
dition that the cobpobation is dissolved, in the specifio 
pbopebty descbibed, and is not a stock sale contbact, bc- 
cause the shares of stock are named in the offer in the 
sense the law gives them ; viz : as having property rights 
in profits and business arising out of property the cor- 
poration owns; and on condition that the corporation is 
dissolved, in the property itself. It is not a stock sale 
contract, because the shares of stock are not named in 
the contract in a property sense, or as having a prop- 
erty value on any public market, or as having any com- 
mercial value of its own as property has. Besides this, 
the acceptance of the offer does not evidence an executed 
sale contract of the stock, because it does not evidence any 
meeting of the minds of the corporation and buyer in 
the same understanding of any value of the stock offered 
for sale. 
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The subject of sale is stock having property rights 
IN specific corporation profits and business; and con- 

DITIONAIiLY IN THE SPECIFICALLY DESCRIBED CORPORATION 
PROPERTY, AND NOT IN CORPORATION PROFITS AND BUSINESS 
UNCONDITIONALLY OR IN THE CORPORATION PROPERTY NOT 

SPECIFIC, because when specific property is described in a 
contract, it evidences an intention to describe all prop- 
erty to be bound by the contract ; it also evidences an in- 
tention to exclude any property from the obligations of 
the contract which is not so specifically described. 

Stock ibIights under this contract are rights in pos- 
session AND NOT RIGHTS IN THE NATURE OF RIGHTS IN ACTION 
AS WHEN THE CONTRACT IS A STOCK SUBSCRIPTION CONTRACT, 

because the stock is offered for sale as having property 
rights and not merely as having rights to property, in 
case the corporation acquires property. The effect of of- 
fering to sell shares of stock having property rights in 
certain profits and business, and conditionally in certain 
property which is then owned by the corporation, is to 
bind a delivery of the possession of what the vendor of- 
fers to sell either actually or constructively. Therefore 
the delivery of stock offered for sale as having specific 
property rights, is to deliver stock having such property 
rights so that buyers under the contract get stock hav- 
ing rights in possession. When stock is delivered on 
subscription contracts, the stock is delivered to evidence 
the subscription money. The property rights are in the 
nature of rights in action to acquire profits on the money, 
and in the business developed by the money, and on con- 
dition that the corporation is dissolved, in the proceeds 
arising out of the money. 

The PERFORMANCE OF A CONDITIONAL SALE CONTRACT OP 
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STOCK HAVING PROPEBTY RIGHTS IN SPBCIPIOALLT DESCBIBED 
OOBPORATION PBOFITS AND BUSINESS ; AND ON CONDITION THAT 
THE COBPORATION IS DISSOLVED IN THE SPECIFICALLY DB- 

scBiBED coBPOBATiON PBOPEBTY, caD Only be accompUshed 
by delivering the stock named in the contract accompa- 
nied by a constructive delivery of the property rights law- 
fully bdonging to the stock in such property, and by ex- 
hibiting the corporation property and its titles to the 
buyer *s inspection or examination. No delivery is made 
by delivering the shares of stock, for the following rea- 
sons : the property rights of the shares in the specifically 
described property must be delivered with the stock, be- 
cause stock having such property rights is the subject 
of sale. The property rights must be constructively de- 
livered, because the property out of which such rights 
arise are to remain in the possession and control of the 
corporation. The corporation property must be exhibited 
to the buyer ob the buyeb must be othebwisb affobded 

AN OPPORTUNITY TO KNOW WHAT THE COBPOBATION OWNS, 

because he must be afforded an opportunity to understand 
what the corporation owns in the same way the corpora- 
tion does, in order to form the necessary meeting of the 
mind to execute any contract; and the stock delivered 
must also have the property rights described in order to 
bind the buyer to accept its delivery. The deliveby of 

SHARES OF STOCK UNACCOMPANIED BY THE DELIVEBY OF THE 
PBOPEBTY BIGHTS THE STOCK HAS INTEBBST IN DOES NOT 
FOBM, EXECUTE OB PEBFOBM ANY CONTBACT WHATEVEB FOB 

THE FOLLOWING REASONS : The delivery of the stock does 
not create any implied sale contract of the stock, because 
the stock itself does not evidence any meeting of the 
minds of the corporation and buyer in the same under- 
standing of any value the stock may have. It does not 
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FOBM, EXECUTE OB PERFORM THE CONDITIONAL SAIjE CONTRACT, 

because the delivery of the stock does not evidence its 
having the property rights described. It does not evi- 
dence any meeting of the minds in any property rights 
it may have, as the delivery of a stock certificate for 
shares of stock is a symbolical delivery of the shares, bnt 
is not an actual, symbolical or constructive delivery of 
the lawful rights belonging to the shares in any property 
whatever. 

COLLATBRAI. WARRANTY OF TITLE AND QUALITY: In CaSe 

such conditional sale contracts should be performed ac- 
cording to their legal import and legal intention, a col- 
lateral warranty of title and quality would arise. No 
collateral warranty arises on such contracts usually, be- 
cause the failure to execute any contract avoids any col- 
lateral warranty, as warranties only arise out of express 
contracts. 

The warranty of title. and quality in case of the ex- 
ecution OF SUCH CONTRACT IS IMPLIED BY THE CONTRACT 
ITSELF. The IMPLICATION OF TITLE TO THE PROPERTY DE- 
SCRIBED ARISES OUT OF THE OFFER TO SELL STOCK HAVING THE 
PROPERTY RIGHTS DESCRIBED. THE IMPLICATION OF A WAR- 
RANTY OF THE QUALITY OF SUCH PROPERTY RIGHTS ARISES 
OUT OF THE INTENTION EVIDENCED BY THE CONTRACT TO HOLD 
THE PROPERTY RIGHTS OF THE STOCK FOR THE BENEFIT OF THE 
OWNERS THEREOF AND TO WARRANT HIS FREE ENJOYMENT 
THEREOF. 

Section 3. Conditional sale contracts of bonds hav- 
ing RIGHTS IN ACTION AGAINST SPECIFICALLY DESCRIBED COR- 
PORATION PROPERTY, ARE MISCALLED BOND SALE CONTRACTS. 

The CONDITION on which any sale depends is rarely IF 

EVER PERFORMED AND A SALE CONTRACT IS RARELY IF EVER 
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FORMED OR EXECUTED — ^YET THE BONDS AND MONEY ABE AL- 
WAYS EXCHANGED WITHOUT EXCHANGING THE TITLE OB OWN- 
ERSHIP OP THE BONDS OR THE MONEY. 

Such conditional contracts consist of offering to sell 
certain bonds at certain prices by describing specific cor- 
poration property in a prospectus or otherwise, and the 
buyer's acceptance of the offer. 

These contracts evidbncb a conditional sale and not 
AN UNCONDITIONAL SALE, bccausc the buycr's acceptance of 
the offer only binds him to accept the delivery, on con- 
dition that the corporation delivers bonds having rights 
in action against the specific property described in the 
offer. 

The contbact is a conditional sale contbact of bonds 
having bights in action against the specific pbopebty 
descbibed, and not a bond sale contbact, because the 
bonds are named in the offer in the sense the law gives 
them, viz., as having rights in action against the property 
the corporation then owns. It is not a bond sale contract, 
because the bonds are not named in the contract in a 
property sense or as having any property value on any 
public market or any commercial value of their own, as 
property has. Besides this, the acceptance of the offer 
does not evidence an executed sale contract of bonds, 
because it does not evidence any meeting of the minds of 
corporation and buyer in the same understanding of any 
value of the bonds offered for sale. 

The subjects of sale abe bonds having bights in action 
against specifically descbibed cobpobation pbopebty, and 
not bights in action against the cobpobation pbopebty 
NOT SPECIFIED, bccausc whcu specific property is described 
in a contract, it evidences an intention to specifically de- 
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scribe all property to be bound by the contract; it also 
evidences an intention to exclude any property from the 
obligations of the contract not specifically described. 

The pebfobmance of a conditional sale of spbcifio 
pbopebty bights, necessitates the pebfobmance of the 
condition on which the sale depends, as a condition 
PBECEDENT TO THE SALE, bccausc the buycr is not bound to 
buy unless, the vendor performs the conditions upon 
which he agreed to accept the offer. 

The pebfobmance of a conditional sale contbact of 
bonds having bights in action against specifically db- 

SCBIBED COBPOBATION PBOPEBTY, CAN ONLY BE ACCOMPLISHED 
BY DELIVEBING BONDS HAVING BIGHTS IN ACTION AGAINST THE 
PBOPEBTY DESCBIBED, AND BY EXHIBITING THE COBPOBATION 
PBOPEBTY AND TITLE THEBETO FOB THE BUYEB's INSPECTION 
OB EXAMINATION. It CANNOT BE PEBFOBMED BY MBBELY DE- 
LIVEBING THE BONDS FOB THE FOLLOWING BEASONS : The 

corporation property must be exhibited to the buyer or 
the buyer must be otherwise afforded an opportunity to 
know what the corporation owns, because he must be atf- 
f orded an opportunity to understand what the corporation 
owns in the same way the corporation does, in order to 
form a meeting of the mind, to execute any contract. 
Besides this, the bonds delivered must have rights in ac- 
tion against the property described in order to bind the 
buyer to accept their delivery. The delivery of bonds 
does not create any implied sale contract of the bonds 
themselves, because their delivery does not evidence any 
meeting of the minds of the corporation and buyer in the 
same understanding of any property the bonds may have 
rights in action against. 

In case a conditional sale contract of bonds should be 
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executed and performed according to its legal import and 
legal intention, a collateral warranty of title would arise 
warranting the corporation's ownership of the property 
described, as an implied obligation arising out of an offer 
to sell bonds having rights in action against such prop- 
erty. Such a collateral warranty can only arise out of an 
express contract, and until the conditions of the contract 
are executed there is no warranty. The failure to exe- 
cute the contract is a failure to contract and nothing more. 

Section 4. Causes of misnaming cbbtain contkacts 
and the effect of obtaining pubchase money without 

THE OWNBB's lawful ASSENT TO ITS PAYMENT BVIDBNCED BY 

ANY LAWFUL coNTBACT. In early times the requirements 
of corporation capital was much smaller. The corporate 
managers and their associates could furnish the neces- 
sary capital. The capital was provided on stock sub- 
scription contracts, because the issuance of stock to evi- 
dence each subscription and to represent the profits on 
the money subscribed as well as the interest in the man- 
agement and conditionally in the corporation property, 
was an easy, practical and positive means of evidencing 
the rights and interests of the several subscribers. 

In later years the country's development required cor- 
porations to have larger working capital. It became im- 
practicable for corporation managers and their associ- 
ates to subscribe the necessary capital. Corporate or- 
ganizers and managers commenced to solicit subscrip- 
tions to the capital stock, instead of subscriptions to the 
corporation capital. The stock was not issued to evi- 
dence the money subscribed or the profits on the money, 
but was issued in consideration of profits on any property 
the corporation might own, and on condition of the cor- 
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poration'B dissolution, in any property the corporation 
might then own. The money was not therefore paid in 
consideration of profits, but was paid in consideration of 
titie to any property rights the stock might have. The 
difference in the consideration for the money, and the dif- 
ference in the contracts themselves, were disregarded, so 
that the practice of calling purchase contracts of stock 
having property rights in the corporation's general prof- 
its and business ; and on condition of its dissolution, in its 
general property not specific, stock subscription contracts 
was thereby established. The practice of so misnam- 
ing the contract and of failing to form, execute or per- 
form any contract has continued up to the present time. 

CONDITIOKAL PUBGHASE CONTRACTS, WhcU StOCk WaS 

issued on subscription contracts and the issue of stock 
thereby practically represented the corporation 's working 
capital, the total shares issued and outstanding practi- 
cally evidenced the amount of the corporation capital. 
Such corporations were able to earn and pay dividends 
on their stock. They also soon established good financial 
predit and standing. The regular payment of stock divi- 
dends gave the shares a property value of their own 
based on their established earning power. Stock ex- 
changes were organized where such stock and any bonds 
that such corporation might execute, were bought and 
sold on public opinion of their value which was evidenced 
by their market prices. 

Such sales of stocks and bonds in a property sense nat- 
urally gave the securities a property character that was 
easily misunderstood. 

The more recentiy organized corporations issued stocks 
and often bonds largely in excess of the consideration 
received. Stocks became known as watered stock to a 
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large extent ; and they no longer represented even approx- 
imately, the corporation's operating capital. 

Incorporators naturally drifted into describing specific 
corporation profits and business, and treated such prop- 
erty rights as evidence of the property value of the shares 
and not as the property rights of the shares. If corpora- 
tions desired to sell bonds they employed the same method 
of describing property, which the bonds had rights in ac- 
tion against. The difference in the subject of sale and 
in the contract conditions were disregarded. The practice 
of calling conditional sale contracts of stock having spe- 
cific property rights, aad of calling, conditional sale con- 
tracts of bonds having rights in action against specific 
property, was thereby casually established and has been 
LSed on to the present time 

Effect of obtaining money without executing con- 
tracts WITH THE OWNER EVIDENCING HIS LEGAL ASSENT TO 

ITS PAYMENT. Whcu a corporatiou accepts a buyer's 
agreement to pay certain sums of money for certain 
shares of stock having property rights in property not 
specific, and obtains the money by delivering the shares 
of stock without affording the buyer any reasonable 
means of understanding that the shares have any prop- 
erty rights, it obtains the money unlawfully. The reason, 
is that the acceptance of stock does not evidence any as- 
sent of the buyer that the stock has any property rights. 
There is not thereby, any meeting of the minds of the cor- 
poration and buyer in any property rights the stock may 
have. No purchase contract is thereby executed, and no 
sale is made. Besides that, even if the contract should 
be executed, the delivery of a stock certificate for shares 
would be no delivery or performance of the contract, be- 
cause the delivery of a stock certificate without any ac- 
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companying tjonveyanoe of the property rights of the 
shares, would not he a delivery of the suhject of purchase. 

Effbgt of obtaiking money ok conditional sale con- 
tbacts of stock having pbopebtt bights in specific pbop- 
bbty, ob on conditional sale contbacts of bonds havinq 
bights in action against specific pbopebty^ without the 
owneb's legal contbact assent TO ITS PAYMENT. When a 
huyer accepts the corporation's agreement to sell certain 
shares of stock, having property rights in specifically de- 
scribed property for a certain price; or to seU certain 
hondsy having rights in action against specifically de- 
scribed property for a certain price, and obtains the 
money by delivering the shares of stock or the bonds, 
without affording the buyer any reasonable means of 
understanding that the shares of stock have the property 
rights descriL, or that the bonds have rights fn ^tS 
against the property described, it obtains the money un- 
lawfully. The reason, is that the acceptance of the stock 
or of the bonds does not evidence any assent of the buyer 
that the shares of stock have such specific property rights, 
or that the bonds have rights in action against the 
specific property. There is not therefore, any meeting of 
the minds of the corporation and buyer in the same un- 
derstanding of any property rights of the stock, or in any 
property the bonds have rights in action against. No sale 
contract in such case is thereby formed or executed and no 
sale is made. 

Besides this, the delivery of the stock certificates for 
the shares of stock without any conveyance of the prop- 
erty rights of the stock in the specific profits and prop- 
erty described, is not a delivery even if a contract had 
been executed. The reason is that the delivery of stock is 
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not any consideration for the delivery of stock havingf 
{Property rights in possession in any property. 

When the subject of sale is stock having specific prop- 
erty rights described, or bonds having rights in action 
against specifically described property, the delivery of 
the naked security without executing the conditions of 
the contract is equally void. The reason, is that the de- 
livery does not evidence the execution of any contract 
in either case, yet bonds are usually secured by a trust 
deed, and the trustee usually investigates the validity of 
the conveyance in trust for its own protection. In con- 
sequence thereof, it is to be assumed that the injury to 
the buyer is greater in the delivery of stock than in the 
delivery of bonds. Such transfers are not in reality valid 
deliveries, but are so treated, and being so treated, can 
only have rights in action against the general corporation 
property not specific, and not against the specific prop- 
erty described in the contract. 

Section 5. Effects that will obtain by naming, fobk- 
ino, executing and pebforming such contracts accobd- 
ing to their legal import and legal intention. 

Effects on a purchase contract of stock having prop- 
erty RIGHTS IN THE CORPORATION PROFITS AND BUSINESS NOT 
specific, and on condition that the COBPORATION IS DIS- 
SOLVED IN THE CORPORATION PROPERTY NOT SPECIFIC. ThR 
EFFECTS OF NAMING IT A PURCHASE CONTRACT OF STOCK HAV- 
ING RIGHTS IN THE CORPORATION PROFITS AND BUSINESS AND 
PBOPERTY NOT SPECIFIC, AND OF CONSTRUING AND PEBFORMING 
THE CONTRACT, ACCORDING TO ITS LEGAL IMPORT AND INTEN- 
TION. Under such circumstances buyers well know they 
are agreeing to buy stock having property rights in an 
uncertain amount of property and of an uncertain qual- 
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ity ; but when the contract is performed, buyers will have 
the delivery of a stock certificate of the shares includ- 
ing a conveyance and warranty of the property rights of 
the shares in such general property not specific. The 
delivery wiU be made by exhibiting the corporation prop- 
erty, or by otherwise affording the buyer an opportunity 
to understand what general property the corporation 
owns. Buyers will thereby control the property rights of 
their stock as fully as they would control the property 
rights of other things they buy. 

Effects that wiul, obtain when conditional sale con- 
tracts OF stocks in a legal sense having pbopebtt bights 
IN specifically dbscbibed profits and business, and on 

CONDITION that THE CORPOBATION IS DISSOLVED, IN THE SPE- 
CIFICALLY DESCMBBD PBOPBRTY, ARE NAMED, CONSTRUED, 
FORMED, EXECUTED AND PERFORMED ACCORDING TO THEIR LE- 
GAL IMPORT AND LEGAL INTENTION. Buycrs will havc au 
opportunity to know the exact property rights their stock 
has. They will be willing to pay the value of such prop- 
erty rights. They will have the delivery of a stock cer- 
tificate for the shares, including a conveyance and war- 
ranty of their free enjoyment of such property rights. 
The delivery will be so made as to enable buyers to under- 
stand that they are getting stock having the property 
rights they agreed to buy. Corporations that refuse to 

exhibit the corporation property and title or to otherwise 
afford buyers an opportunity to understand what they 
own, and corporations that do not own the property hav- 
ing the qualifications they describe, will not be able to 
sell their stock. When buyers accept the delivery they 
will have the same control over the property rights of the 
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stocky that they have over the rights of other property 
they buy. 

Effects that will obtain when conditional sale con- 
tracts OF BONDS HAVING BIGHTS IN ACTION AGAINST SPECIF- 
ICALLT DESCBIBED PBOPEBTY ABE NAMEDy CONSTBUED, FOBMSD, 
EXECUTED AND PEBFOBMED ACCOBDING TO THEIB LEGAL IMPOST 

AND LEGAL INTENTION. Buyers will likewise have an op- 
portunity to know the exact property the bonds have 
rights in action against. They will be willing to pay the 
value of the property rights securing the obligations' of 
the bonds. The bonds will be delivered by exhibiting the 
corporation property and its title, or by otherwise afford- 
ing the buyer a reasonable opportunity to understand the 
properi;y, its qualities, and the corporation's title to it 
Corporations that do not own the property according to 
the titles described and having he qualifications described, 
or that refuse to exhibit it, or to otherwise afford the 
buyer an opportunity to understand they own the prop- 
erty as described, cannot sell their bonds. 

Effects of notice of the lawful names of such con- 
tbacts ob of the constbuction, fobmation, execution, ob 
pbbformance of such contracts accobding to theib lb- 
gal impobt and legal intention, is to chabge pabtiss 

WITH ACTUAL KNOWLEDGE OF THE LAWFUL NAMES OF SUCH 
CONTBACTS OB OF THE LAWFUL CONSTBUCTION OB FOBMATION, 
OB EXECUTION, OB PEBFOBMANCE OF SUCH CONTBACTS, AS THE 

FACTS MAT APPEAB. The effcct of misnaxaing, misconstru- 
ing, misf onning, or failing to execute or perform any of 
such contracts, or of aiding or assisting others to do so 
after such notice, is to charge such parties with an actual 
intention to do so, or to aid, or assist others to do so, as 
the facts may appear. The notice also is to charge such 
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parties with all damages that any party may suffer in 
consequence thereof, and will render snch parties crim- 
inally liable, if their actions in snch respect operate as a 
violation of the criminal law. 

m 

Effect of, delivebino and warranting the property 

RIGHTS of stock ON THE CORPORATION MANAGEMENT. StOCk • 

holders who have control over the property rights of their 
stock accompanied by a warranty of the free enjoyment 
of such rights, will operate to deprive the corporation 
managers of power to control the corporation business 
otherwise, than in the interest of each stockholder accord- 
ing to the property rights of his stock. If corporation 
managers then engage in combinations in restraint of 
trade, the effect will be to make a combination not only 
between the corporations, but through the corporations, 
with each of their stockholders, large and small; of each 
of the corporations so contracting. 

The effect of a secret combination between competing 
corporations that is known and participated in by each of 
the stockholders of each of the corporations so contract- 
ing, is to deprive the contract of its secret character. The 
necessary effect of depriving corporations of their ability 
to make secret trading contracts, is to force them into a 
competitive basis according to the diligence and business 
sagacity of their respective managers. 

The law of public policy. In calling attention to the 
natural and necessary effects that will result from nam- 
ing, forming, executing and performing such contracts 
according to their legal import and legal intention, the 
other and greater general law of public policy or public 
good, is thereby involved. In other words, if we were 
wrong in our analysis of these contracts and of the prop- 
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erty rights of stock under such contracts ; and if we were 
wrong in our conception of the legal formation and per- 
formance of such contracts, the law of public policy alone 
would be a suflScient foundation to warrant the applica- 
tion of our theories of such contracts, and of their per- 
formance. 

The foundation principle of public policy or public good 
is not only evidenced by legislation and court decisions, 
but in this country especially, it is evidenced by the gen- 
eral sentiment of the people. The foundation of our gov- 
ernment is said to be a * * government of the people, by the 
people and for the people. * * Any sentiment that finds a 
general support of the people, evidences the policy of the 
people with relation to such sentiment. The sentiment 
of justice to all and charity to none finds a ready response 
and support of the people, and lives as the policy of 
the people. The same sentiment of **a square deal to 
the big and little alike" has reawakened the people to a 
new appreciation of the principles of public justice and 
equal rights to all. 

It is a dangerous thing for individuals to build up per- 
sonal rights or property rights in violation of the law of 
public policy. The people who compose the foundation 
policy of our government have been supporting corpora^ 
tions in the acquirement of money without mutual con- 
tract consideration, a long time. The people have sup- 
ported corporation managers in the management of prop- 
erty rights of stockholders, in defiance of the owners of 
such property rights, a long time. The people have sup- 
ported corporations in obtaining money from consumers 
of their goods with which to pay dividends on stock and 
interest on bonds, because the money with which to earn 
the dividends and interest has been wrongfully taken 
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away from the corporations ^7 the corporate managers 
and promoters. Much of such money so illegally obtained 
is now being paid out again in the name of charity. Char- 
ity is a humiliating substitute for contract rights. . 

The people know these things and are supporting them^ 
but are not yet conscious of the means that will remedy 
them. Is it not better for corporations and corporate 
managers and others interested in and holding corporate 
securities, to voluntarily turn around and get back on the 
solid foundation of public policy, before the foundation is 
removed t A wilful disregard of tiie mutuality of con- 
tract rights cannot endure forever. The only question 
is, when and by what meaais will such fictitious contracts 
re-establish themselves on a solid foundationf 



APPENDIX. 

Presumptions of Law. 

The law presumes all corporations or natural persons 
know and obey the law. If any one disobeys the law, it 
presumes he intended to do so and to assume the legal re- 
sponsibility therefor. If any one disobeys the law, or, 
directly or indirectly, aids or influences otiiers to do so, 
after having actual or constructive notice of the law, it 
presumes he actually intended to violate the law, or to 
aid others to do so, and to assume the legal responsibility 
for so actually intending to violate its provisions. 

Notice op the Law. 

Actual notice of the law is notice of its provisions with 
relation to any particular subject of the law. If a party 
has notice that the law provides buyers with a reason- 
able opportunity to understand what they buy and what 
is delivered to them, and that it provides buyers with the 
exclusive use and control of the subject of sale after a 
purchase, he has actual notice of the law with relation to 
such subject. 

CONSTBUCTIVE NOTIOB OP THE LaW. 

Constructive notice of the law is notice of any facts 
that would put an ordinarily careful, prudent and diligent 
man on inquiry to ascertain the law on the subject to 
which the facts gave notice. 

Common Notice, 

Each individual is lawfully charged, by the exercise of 
ordinary diligence, prudence and inquiry, with notice of 
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any fact, or facts, which are of common knowledge. It 
is commonly known that large aggregate sums of money 
have been annually obtained for many years from differ- 
ent parts of the country, by deUvering stock certificates 
for shares of stock that did not have the property value 
the shares were described as having, and without afford- 
ing buyers any reasonable opportunity to know what, if 
any, property value the shares in fact had ; also, without 
constructively delivering the property interest represent- 
ed by the shares, or commonly paying the just dividend on 
the shares, or affording stockholders any reasonable op- 
portunity to know what, if any, profits were actually 
earned or what dividends were actually payable. The 
fact is also commonly known that other large aggregate 
sums of money have been annually obtained for many 
years from all parts of the country, by delivering bonds 
that did not have the exact property security they were 
described as having, and buyers were not generally af- 
forded any reasonable opportunity of knowing what, if 
any, property security the bonds had. 

Such common knowledge not only charges each indi- 
vidual with actual or constructive notice of such facts, 
but it also charges him with presumptive knowledge of 
the provisions of the law as to such subjects. 

Notice of PABTiouiiAR Facts. 

If any party has notice, as a fact, that any one, even 
without assuming any particular knowledge of the law, 
had published a book, pamphlet or paper, or had even 
made verbal statements, as facts, on any of the subjects 
below mentioned, it would be sufficient to put an ordi- 
narily careful, prudent and diligent man on inquiry to 
ascertain the law in relation to any of the subjects, so in 
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fact suggested. It would charge him with presumptive 
knowledge of the law with relation to any subject of which 
he had notice, and if he afterwards violated the law in 
such particular, the law would charge him with actually 
intending to do so, and with assuming the natural and 
necessary consequences of his acts. The several different 
subjects of law, so referred to, are as follows, to-wit: 
The subject of the application of the law in the sale and 
delivery of stock and bonds : The particulars in which 
the law of contracts is not usually complied with, when 
stocks or bonds are offered for sale and specific corpora- 
tion property is described in a prospectus, or otherwise : 
The particulars in which the law of delivery is not usually 
complied with in two respects, when stocks are offered 
for sale by describing specific corporation property in 
a prospectus, or otiierwise: The particulars in which 
the law of delivery is not complied with in one respect, 
when shares of stock are offered for sale on a public 
market or other public valuation: The particulars in 
which the law of delivery is not usually complied with in 
one respect when bonds are offered for sale by describing 
specific corporation property in a prospectus, or other- 
wise: The particulars in which the law is not complied 
with in delivering the ordinary stock certificate pur- 
suant to subscription contracts for stock : The particular 
forms of sale contracts that comply with the law of con- 
tracts and delivery in the sale of stock and bonds by de- 
scribing specific corporation property: The particular 
certificate forms which comply with the law pursuant to 
stock subscription contracts for stock. 

Any party having notice of any of the particular facts 
above mentioned, in addition to such general facts of 
which all parties are charged with notice, constitutes con- 
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structive notice of the law as to such subjects of the law, 
and must, at least, charge parties with constructive knowl- 
edge of the fact that such methods of obtaining money 
are necessarily either illegal, or permissive of illegal re- 
sults. 

Parties Having Notice of Means that Pbomotb Legal 

Sales and Delivebies. 

If any corporation, corporate officer, agent, salesman, 
broker or other vendor of stock or bonds in a representa- 
tive sense by description, or any advertiser of stodc or 
bonds in a representative sense, for sale by description, 
or any adviser, counsellor or instructor in the law, should 
have notice of any means that promoted legal results in 
such sales and deUveries; and if such parties tiiereafter 
obtained money or aided others to obtain money by means 
permissible of unlawful results, or if they counselled, ad- 
vised or instructed the use of means permitting of such 
unlawful results, such parties, or any of ^em, would be 
chargeable with actually intending to violate the law or 
to counsel, advise or instruct to so violate the law. 

Consequences of Violating the Law After Actual ob 

Constructive Notice of the Law. 

The legal consequences of violating the law, accom- 
panied by an actual intention so to do, or to in any man- 
ner co-operate in aid of any violation of the law, after 
actual or constructive notice of the law, is to jointly and 
severally pay all damages sustained by any injured 
party ; and to also severally assume the criminal respon- 
sibility for so actually and wilfully intending to violate 
its provisions. 
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